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THE SCHUMAN PLAN 


SOVEREIGN POWERS OF THE EUROPEAN COAL AND STEEL COMMUNITY 


By RaymMonp VERNON 


Deputy Director, Office of Economic Defense and Trade Policy, 
Department of State 


Perhaps the easiest way to miss the legal significance of the Schuman 
Plan and the Treaty to which it gave rise is to study it in terms of familiar 
legal concepts. Like most really historical documents, the Treaty Consti- 
tuting the European Coal and Steel Community, though conditioned by the 
legal concepts with which its drafters were familiar, makes history pri- 
marily because it takes a step beyond those traditional concepts. 

It is too early to be sure whether the new sovereignty concepts one sees_ 
in the treaty’s provisions represent the beginning of a trend. A great deal 
depends on the interpretations which the organs created by the treaty 
place upon their powers. A great deal depends also on whether the six 
countries which have signed the treaty, faced with a new locus of sovereignty 
for whose existence they were responsible, decide eventually to use their 
influence to suppress it. At this stage, one can only try to understand the 
problems which gave rise to the treaty, interpret the hopes and intentions 
of its drafters, and leave the rest to history. 

When M. Schuman first proposed his plan for a European Coal and 
Steel Community, he must have had well in mind Disraeli’s observation 
that a realist is a man who insists on making the same mistakes his grand- 
father made. There was little that could be called realistic in the Schu- 
man Plan. And there was a conscious effort to avoid the mistakes of pre- 
vious generations of statesmen in Europe. 

To any realist, Schuman’s fundamental proposition, that the nations of 
Europe should surrender their sovereign powers over their coal and steel 
industries to a supra-national body, could scarcely be regarded as a serious 
proposal. His related economic propositions, that the participating coun- 
tries should remove all national barriers which might prevent the free 
movement of coal and steel across their borders and that the wage scales 
of coal and steel workers in the member countries should move toward a 
common level, could only be soberly appraised as wishful thinking. 

Public reaction to Schuman’s unreal and presumptively unworkable 
proposal was largely intuitive. Some of the elements in this intuitive 
judgment were clear enough, however. The plan struck various responsive 
chords in Western Europe. It responded to the feeling of many ordinary 
citizens that Europe’s problems would be solved if Europe could be joined 
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in a single political state; it responded to the growing concern in the free 
world of the dangers which lay in the hostility still existing between 
France and Germany; and it provided an answer to the common fear of 
Western Europeans, particularly of the French, that they were spiritually 
dead, incapable of providing the energy and the spark of inspiration needed 
for a solution to Europe’s problems. 

The notion that the surrender of national sovereignties would be a 
‘‘good thing’’ was also backed from many quarters by arguments of a 
more particular sort. To begin with, of course, there were the familiar 
economic arguments. There was the idea that the markets of each of the 
countries of Western Europe, taken one at a time, were not big enough to 
allow the producers of any country to assume the kind of large-scale 
production that is needed in some industries to bring down costs and prices. 
There was the conviction in countries such as Italy that the solution to their 
difficulties lay in the possibility of exporting more of their labor force. 
There was the feeling in countries such as The Netherlands and Luxem- 
bourg that larger markets meant more stability. And behind all these 
conclusions lay the fairly widespread conviction that if sovereign govern- 
ments tried to move toward these objectives by intergovernmental agree- 
ments of the usual type, that is to say, agreements whose operations were 
in the hands of the sovereign governments themselves, the agreements would 
be modified or terminated whenever their operation pinched any of their 
adherents at a sensitive point. 

The limitations on reducing trade barriers by means of the usual type 
of economic agreement among sovereign states had particular importance 
in the minds of government officials associated with the Schuman Plan 
project. To begin with, every government of a democratic state is perforce 
sensitive to any political pressures on which it considers that its tenure 
as a government depends. When the survival of a government depends 
upon it, governments often adopt policies which risk doing injury to the 
general interests of their national economies. Many European govern- 
ments, for example, feel compelled by such considerations to subordinate 
the interests of their consumers to their national agricultural interests. 
Many of them allow the interests of their national maritime fleets to take 
precedence over the need for cheap water-borne transportation. Many of 
them feel compelled to bow to the interests—even to the prejudices—of 
their national trade unions.’ 

1 Illustrative is the reaction of the Welsh miners and, hence, of the United Kingdom 
Government, to the use of Italian miners in English coal pits. Although the employ- 
ment of Italian miners would be no immediate economic threat to the Welsh, both 
because of the chronic shortage of miners and the temporary status of the Italians in 
England, the Welsh resented their presence in the mining towns. This resentment may 
have been due partly to the fear that the Italians’ presence would eventually damage the 


bargaining position of the Welsh miners, but it was also due to some extent to social 
factors. See ‘‘British Miners Bar Italians from Pits,’’ The New York Times, May 18, 


1952, p. 1. 
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A special manifestation of this general problem appears in the nature of 
the internal organization of many Western European governments. In 
some of these countries, the distinction between a governmental agency 
charged with the regulation of an industry and an industrial organization 
charged with governmental relations is an extremely vague one. In many 
cases, government officials do not merely consult with a particular in- 
dustry ; they are directed by it. In some cases there is a formal delegation 
of governmental powers, such as the power to fix prices or allocate raw 
materials, to the industry concerned, whereas in other cases the delegation 
is de facto rather than de jure. But in both situations, the main locus of 
power commonly lies in industry, not in government. 

In circumstances of this sort, the limitations on the extent to which 
governments could reconcile their national interests with those of other 
governments were bound to be very great. From this point of view, na- 
tional sovereignty was a kind of albatross hanging around the necks of 
spokesmen of Western European nations. This was some of the setting 
which conditioned Western Europe for M. Schuman’s proposal. 


FORERUNNERS OF THE SCHUMAN PLAN 


As far as these trends of thinking in Western Europe were concerned, 
the year 1950 did not appear greatly different from any year which had 
preceded it. The people of Western Europe had been concerned over the 
perversities of the acts of national sovereignty for a long time. What may 
have distinguished 1950 from earlier years and created a new sense of 
urgency was partly France’s fear of the resurgent power and independence 
of Germany,” and partly the concern of many Europeans that the prospec- 
tive end of Marshall Plan aid would eliminate one of the main cohesive 
forces in Western Europe. Such factors may have provided the impetus 
for the execution of a plan which was among the most imaginative Europe 
had produced in many years. 

To evaluate the plan in adequate perspective, it may be worth while to 
consider very briefly some of the proposals which were its forerunners. 


2 Since the end of World War II France had been engaged in a succession of efforts 
to prevent German basic industry from expanding too rapidly. Her early efforts were 
typified by the so-called ‘‘level-of-industries’’ agreement, agreed in principle among 
the four occupying Powers at Potsdam, which placed specific limits upon the capacity 
to which certain types of German industry might expand. See Dept. of State, United 
States Economic Policy toward Germany (Washington, D. C., Publication 2630, Euro- 
pean Series 15), Appendix K, pp. 133-139. This was followed by such plans as the 
International Authority for the Ruhr, which was charged among other things with 
ensuring that Germany exported a fair share of the coal mined in the Ruhr. See Dept. 
of State Press Release No. 1028, Dec. 28, 1948. By 1950, the wisdom of following a 
restrictive course with respect to German industry had become an open question, even 
in France. In any case, it had become clear in most quarters that none of the devices 
so far employed could guarantee that German basic industry would not exceed French 
basic industry in size and strength. 
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For centuries, the countries of Europe have repeatedly tried to merge their 
collective political and economic strength through customs unions. Though 
there were occasional successes, such as the 19th-century German Zollverein 
which paved the way to the modern German state, most of these efforts 
were abortive. At times, the failure of such projects could be traced to 
the protests of ethnic or religious groups. More often, however, the stum- 
bling-block was economic, as one group or another in the countries con- 
cerned figured that it stood to lose from the increased competition of 
producers of the other country in the customs union.° 

The Benelux union is a case in point. It was not until September, 1944, 
when pressure groups in both countries were in no position to make them- 
selves heard by their governments, that officials of the Dutch and Belgian 
governments in exile in London were able to negotiate the Benelux Customs 
Union Agreement. Although the initial progress was impressive, the coun- 
tries concerned have been unwilling to eliminate all the trade barriers among 
them, and further progress seems estopped by the kinds of forces which 
often tie the hands of democratic sovereign governments. For example, 
the two countries seem able to do little to reduce the significant differences 
in their prevailing wage structures; the Belgians hesitate to reduce their 
high wages because of labor protests, and the Dutch are afraid to raise 
their low wages because of the concern of Dutch exporters that this would 
make Dutch products non-competitive. In the same vein, the Belgians 
insist that agricultural products should be treated in a special category, 
with Belgian farmers being given special protection from their lower-cost 
Dutch competitors. And the Belgians and Dutch seem resigned to per- 
mitting the ‘‘key industries’’ of Belgium and Holland to employ an 
elaborate system of consultation and co-ordination, to ensure that compe- 
tition in the Benelux market will not be too painful to either national 
group. In short, the Union is incomplete and uneasy, and it will remain so 
as long as it rests upon the agreement of the sovereigns concerned rather 
than upon a surrender of sovereignty.* 

While these customs union proposals have gone their uncertain way, less 
ambitious but no less imaginative proposals for economic co-operation were 
making some headway. One of these was a so-called trade liberalization 
program among the Western European countries participating in the 


8 For an authoritative discussion of the problem, see Jacob Viner, The Customs Union 
Issue (New York: Carnegie Endowment for International Peace, 1950). For a de- 
scription of recent customs union projects, see U.N. Dept. of Economic Affairs, Customs 
Unions (Lake Success, 1947). 

4 Other recent efforts at customs union have not even made as much progress as 
Benelux. For example, an Italian-initiated effort to achieve a Franco-Italian Customs 
Union, launched in 1947, soon evolved into a series of detailed discussions, industry by 
industry, of how the pain of increased competition might be avoided through industry 
agreements. Negotiations on the Union are now quiescent, with no indication that either 
party will soon revive them. See Viner, op. cit., p. 74. 
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Marshall Plan. In 1950, the Organization for European Economic Co- 
operation (OEEC), in which these countries participated, agreed to the 
‘*progressive elimination between one another . . . of quantitative restric- 
tions on the import of commodities .. .’’* which had previously been 
imposed by most countries in order to husband their scarce foreign ex- 
change reserves. By stages, the trade liberalization commitments of the 
Marshall Plan countries have been increased so that most of them are now 
committed to lift restrictions on goods representing 75 percent of their 
trade with one another.® 

But as with customs unions, so with these less ambitious plans, the limits 
imposed by sovereignty have soon been felt. These limits have appeared 
in mounting strength as the trade liberalization program has moved for- 
ward. To meet their increasingly higher goals of trade liberalization, 
countries have had to expose more and more of their ‘‘sensitive’’ industries 
to the competition of foreign imports. Particularly as agricultural and 
fisheries products have become involved, internal political resistance to 
further progress on trade liberalization has mounted to proportions which 
in some countries have proved irresistible. 

Partly in an effort to meet these mounting pressures, officials of Euro- 
pean governments began several years ago to be attracted to the notion 
of what might be called ‘‘single product customs unions.’’ Simultaneously, 
in various parts of Europe, the idea began to develop that the process of 
trade liberalization from this point forward should proceed on a product- 
by-product basis, that is, that all countries should remove their restric- 
tions simultaneously on one or more agreed products, rather than on the 
products which each chose independently. 

This kind of approach had a number of attractions. In the first place, 
it would arm officials with a strong argument in meeting the protests of 
domestic groups. If the textile manufacturers of France complained, for 
example, that they were being faced with ruinous competition from the 
United Kingdom, French officials would be in a position to reply that the 
complaining producers were at the same time being presented with new 
opportunities to sell their goods in other markets in Europe from which 
they had up to then been barred. 

Another attraction of the single-market approach was the fact that it 
offered opportunity to the international negotiators to consider special 
arrangements for individual industries which would ease the shock of 


5OEEC, Code of Liberalization, Paris, July, 1951, Art. 1(a). The OEEC was 
created in April, 1948, by the countries participating in the Marshall Plan; 17 Western 
European countries are full members, while the United States and Canada are associate 
members. 

6 For a brief account of the operations of the trade liberalization program and the 
related European Payments Union, see Princeton University, Survey of United States 
International Finance, 1951 (Princeton, 1952), pp. 239-259. 
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competition resulting from the elimination of previously existing trade 
barriers. The experts in the particular industry could appraise the dis- 
ruptive effects of the proposed elimination of barriers, and could modify 
the general rules to ensure that the disruption was not so great as to be 
unbearable for any of the participating countries. 

Once the ‘‘single product customs union’’ philosophy became well under- 
stood, it led to a great rash of schemes. At least five proposals were de- 
veloped on this general approach: the Petsche, Pella, and Stikker Plans 
(sometimes called the PEPESTIK Plans), the French Agricultural Pool 
Plan, and the Dutch Mansholt Plan. Most of these plans embraced, in 
one form or another, the notion that trade liberalization should proceed on 
a product-by-product basis. Most of them made provision of one sort or 
another for ensuring that the producers in the countries concerned would 
not be exposed to too rude a shock in the form of increased competition 
from abroad, at least not all at once. Each looked forward hopefully to 
the day, with differing degrees of specificity as to when that day would have 
arrived, when the transitional measures for easing the pain of increased 
competition could be dispensed with.?’ Each presaged in greater or lesser 
degree M. Schuman’s proposals of May 9, 1950, and the creation on August 
10, 1952, by Belgium, France, Germany, Holland, Italy, and Luxembourg, 
of the European Coal and Steel Community. 


Powers ABANDONED BY THE MEMBER STATES 


Political considerations figured much more prominently in the creation 
of the Schuman Plan than in most of the other plans described above. 
Nevertheless, the same strands of thinking conditioned the form of all of 
these plans. The European Coal and Steel Community is organized on 
the principle of the single market. It recognizes the fact that the pain 
of shifting from national markets to common international markets is one 
to be shared, at least in the early stages, by all the nations concerned. But, 
more important still, it recognizes that arrangements of this sort cannot 
succeed unless the states concerned give up some of their power to shape 
future events in the development of the arrangements. For the purposes 
of this paper the last of these points—the surrender of sovereignty—is the 
one which needs most elaboration. 

There are a number of fairly detailed descriptions in the English 
language of the provisions of the European Coal and Steel Community, and 
no particular purpose would be served by an exhaustive summarization of 
these provisions.* More to the point, perhaps, is the consideration of the 


7 For a description of each of the plans, see W. Diebold, Jr., Trade and Payments 
in Western Europe (New York: Harper & Bros., 1952), Part II. 

8 See, e.g., ‘An Analysis of the Schuman Plan,’’ Dept. of State Bulletin, Vol. 24, No. 
613 (April 2, 1951), pp. 523-528; also A. Philip, The Schuman Plan, European Movement 


(Brussels, 1951). 


THE SCHUMAN PLAN 189 


way in which certain basic theses of the Community concept are developed 
by particular provisions. 

As one reads through the provisions of the treaty setting up the Com- 
munity, one thing distinguishes the treaty from the schemes which preceded 
it. This is the fact that the states participating in the treaty have not 
simply agreed on a common course of future behavior. Instead they have 
given up to a new entity, capable of making decisions with which the states 
themselves might not agree, most of their powers to control the future course 
of events. The distinction is fundamental to an understanding of the 
treaty. It is not illustrated by any single provision of the treaty, but by 
the cumulative effect of all the provisions taken together. This is not to 
say that the states have denied themselves access to the entity they have 
created ; on the contrary, there are a great many ways in which the states 
can influence the new sovereign created by the treaty. Yet the distinction 
is unquestionably there, strong and sharp—a distinction between an agree- 
ment to follow a common course of action and an agreement giving up the 
power to determine that course. 

The impression of a real transfer of sovereignty comes about partly be- 
cause of the extent of the powers which the states have expressly abandoned 
and partly because of the nature and extent of the powers which the Com- 
munity has expressly acquired. What powers have the states surrendered? 
Much of the answer is clear; some of it is not. In rough terms, the states 
have given up most of the rights which, if exercised, could prevent the coal 
and steel enterprises of the six countries from behaving as though they 
were contained within a single country. This means, more particularly, 
that the states have given up the right to impose tariffs and quantitative 
limitations on the imports of coal and steel from one another, and on the 
exports of coal and steel to one another.® They have given up the right to 
grant subsidies to, and to lay special charges on, their national coal and 
steel industries,’® to set up systems favoring consumers in their own 
country over consumers in any of the other five countries,’ to impose 
freight rates on movements of coal and steel which benefit their domestic 
coal and steel industries over the industries of the other five countries,’* 
and to require or condone restrictive business practices on the part of their 
coal and steel enterprises.‘* More than that, the treaty requires the 


® Treaty Constituting the European Coal and Steel Community, April 18, 1951 (here- 
after cited as ‘‘Treaty’’), Art. 4(a). The authentic French and German texts of the 
Treaty and related Convention are published in U. Sahm and W. Hallstein, Der Schuman 
Plan (Frankfort-am-Main, 1951), p. 23 et seq. Unofficial English translations appear 
in Convention on Relations with the Federal Republic of Germany and a Protocol to the 
North Atlantic Treaty, Message from the President of the United States transmitting 
certain agreements to the Senate, Execs. Q and R, 82d Cong., 2d Sess. (June 2, 1952), 
pp. 255-328; reprinted in this JourNAL, Supp., Vol. 46 (1952), p. 107 et seq. 

10 Treaty, Art. 4(c). 11 Ibid., Art. 4(b). 

12 Tbid. 18 Ibid., Art. 4(d). 
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member states to guarantee that experienced coal and steel workers of any 
member country will be free to look for employment in any of the other 
five countries and that they will not be exposed to any discriminatory 
treatment by reason of nationality if they should take a job outside their 
native country." 

The surrender of sovereign powers goes further still. The six countries 
surrender the range of powers which modern capitalist states have come 
to exercise over their industries in time of emergency such as inflation or 
depression or war. The six countries no longer retain the power to fix 
prices,’® to allocate coal and steel products, or to control production of coal 
and steel.*® Sovereignty, therefore, is not surrendered by the six countries 
in niggardly fashion; it is dumped upon the shoulders of the central insti- 
tutions of the European Coal and Steel Community with a passionate lack 
of restraint. 

Yet in many ways the surrender by the six states of their control over 
coal and steel production and trade is sharply circumscribed. For one 
thing, while giving up their powers within the common market, the six 
countries have tried systematically and painstakingly to retain all their 
sovereign powers over their trade with outside countries in coal and steel. 
In short, they have tried for singleness in their ‘‘internal’’ relations and 
separateness in their external dealings. 

This Janus-like character of the common market has called for singular 
ingenuity not only in the drafting of the treaty, but also in the reconcilia- 
tion of the treaty’s provisions with the trade relations of the six countries 
to the outside world. 

The problem appears in its most generalized form with respect to the 
most-favored-nation commitments of the six member countries. Each of 
the six countries. has a network of commitments to the other principal 
countries of the world, guaranteeing to those countries that their products, 
including their coal or steel products, will receive so-called most-favored- 
nation treatment when imported into the member country. It has been 
clear from the first that the treaty would require the breach of these obli- 
gations, since none of the six countries intends to allow the coal and steel 
products of outside countries to enter their territories on the same obstacle- 
free basis as they are compelled by the treaty to afford to one another’s coal 
and steel products. 

Most of these most-favored-nation obligations appear in a single agree- 
ment to which all six member countries and twenty-eight other countries, 
including the United States, are signatories—the General Agreement on 
Tariffs and Trade (GATT). The existence of these obligations in the 
GATT was very much in the minds of the treaty’s drafters. In order not 
to present the members of the GATT with a fait accompli representing a 
breach of that agreement, the treaty provided that the Community could 


14 Ibid., Art. 69. 15 Treaty, Art. 61. 16 Tbid., Arta. 58, 59. 
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not compel the member states to breach the provisions of the GATT."" 
Instead, in a convention annexed to the treaty, the six countries agreed to 
take joint action to obtain a waiver from the most-favored-nation clauses 
of the GATT." 

Since the Community’s powers were limited to those measures which 
were not inconsistent with the states’ obligations in the GATT, the nego- 
tiations for the waiver were of critical importance to the Community. 
After considerable negotiation, the necessary waiver was obtained at the 
October, 1952, meeting of the contracting parties to the GATT. The 
waiver is drafted on the principle that the six member states, in lieu of 
their individual most-favored-nation commitments under the GATT as 
regards coal and steel products, assume the most-favored-nation obligations 
which a single contracting party would have if it consisted of the European 
territories of the member states.’® 

The waiver is especially interesting because its terms reflect the puzzle- 
ment and uncertainty of the contracting parties as to the precise nature of 
the sovereign with which they were dealing. Unsure whether the six 
member states could guarantee the future behavior of the European Coal 
and Steel Community, the contracting parties felt obliged to ask for under- 
takings regarding the future behavior of the Community, not only from 
the six member countries themselves, but also from the High Authority, the 
executive arm of the Community. These undertakings do not go as far 
as to make the High Authority or the Community a signatory to the GATT, 
but they do represent unilateral commitments by the High Authority of 
the kind which a sovereign nation would assume.”° 

But the GATT has not been the only problem of this sort for the fledgling 


17 Treaty, Art. 71, par. 2. The language of the article is carefully generalized, so 
that the GATT itself is not mentioned. The article rather refers to ‘‘international 
agreements . . . concerning commercial policy.’’ 

18 Convention containing the Transitional Provisions (hereafter sited as ‘‘Conven- 
tion’’), Sec. 20. 

19 See GATT Doc. G/35, Nov. 7, 1952 (mimeographed), pp. 7-13. 

20 Id. at p. 8. Another indication of the uncertainty of the contracting parties in 
dealing with the new Community is the way in which the waiver treats the possi- 
bility that the Community’s Court might be placed in the position of adjudicating a 
dispute between an institution of the Community and a member state on the question 
whether a particular action required by the Community of the member state would 
violate that state’s obligations under the GATT. The contracting parties felt, quite 
properly, that any dispute involving this question should be decided within the GATT, 
not by the Community’s Court. On the other hand, they could see no way of binding 
the Community to such a course. Accordingly, the waiver simply ‘‘notes’’ the repre- 
sentation of the six member states that, if the situation arose, ‘‘. . . any recommenda- 
tion, finding or decision by the Contracting Parties with respect to such action or 
proposed action of the Community or the member States shall have the same force and 
effect as it would have if the recommendation, finding or decision were made in respect 
of such action or proposed action on the part of any other contracting party under 
the General Agreement.’’ 
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Community. A variant on the GATT problem stems out of the relation of 
the six member countries to the Organization for European Economic Co- 
operation. Under their trade liberalization code, mentioned above, mem- 
bers of the OEEC are committed not to discriminate in the application of 
the import licensing restrictions which most of them apply.” If this rule 
had been applied by the six member countries to coal and steel imports, it 
would have meant that the countries—bound not to apply any restrictions 
on coal or steel imports to one another—would also have had to eliminate 
all import restrictions on coal and steel from third countries which were 
members of the OEEC. In recognition of this problem, one of the pro- 
visions of the Convention containing the Transitional Provisions records 
the agreement of the member states of the Community that they consider 
themselves a ‘‘special customs system,”’’ entitled under an exception of the 
OEEC trade liberalization code to discriminate in favor of one another.”* 
In the end, however, the OEEC Council determined to grant the member 
states a formal exemption from the rules of non-discrimination found in 
the Code. The exemption, which is a studied adaptation of the waiver 
granted by the Contracting Parties to the General Agreement on Tariffs 
and Trade a few months earlier, gives the member states the right to 
abolish coal and steel import restrictions among themselves without being 
obliged to extend the same treatment to the coal and steel products of 
other OEEC countries.** 

Still another problem exists as regards the meshing of the internal 
functioning of the Community with the external obligations of the states. 
According to the treaty, in periods of scarcity a system of allocations might 
be introduced to govern the distribution of coal and steel products within 
the Community.** The provisions relating to allocation systems are some- 
what complex, but two features of these provisions are fairly clear. First, 
member states are not to have any preferred claim on production within 
their own national boundaries; all production, wherever located in the 
common market, is placed in a common pool for allocation purposes. 
Second, the individual member states are to decide the specific country 
destinations of supplies of coal and steel assigned to each of them for 
export outside the Community. 

These provisions raise certain problems for the member states. To begin 
with, the states of Western Europe have agreed, partly in the OEEC and 
partly in the Economic Commission for Europe,” to discuss the allocation 


21 OEEC, Code of Liberalization, Paris, July, 1951, Art. 7. 

22 Convention, Sec. 21. The applicable provision of the OEEC Code is found in 
OEEC, Code of Liberalization, Paris, July, 1951, Art. 8. 

23 See ‘‘Coal Pool Freed of Import Quotas,’’ The New York Times, Feb. 8, 1953, p. 10. 

24 Treaty, Art. 59. 

25 The Economic Commission for Europe is a regional organization of the United 
Nations. Meeting in Geneva, it includes the principal nations of Eastern and Western 
Europe and the United States. 
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of scarce supplies of exportable coal and steel among them, and to abide by 
the agreed recommendations to governments which develop out of such 
discussions. Now that the Community exists, the needs of countries in the 
position of Sweden and Denmark, both of whom rely heavily on Germany 
for their coke supplies, would be appraised by the institutions of the Com- 
munity on an entirely different basis from, say, Holland’s needs. Holland’s 
needs would be dealt with as a problem of internal allocation within the 
Community. Outside states like Sweden and Denmark, on the other hand, 
would have to satisfy their needs from the total amounts allocated by the 
Community to each member state for export. Such outside states might 
have some means of influencing the individual member states to increase 
their share of the coal to be exported at the expense of other outside 
states competing for the scarce coal or steel; they might also succeed 
in persuading the appropriate institutions of the Community to increase 
the over-all size of the export pie from which they expected to obtain 
a slice. But their position would be basically different in the allocations 
process from that of a member state of the Community. 

So much for the meshing of the six-country Community with the rest of 
the world as regards their multilateral undertakings. More complex and 
more uncertain are the bilateral relations between each of these countries 
and their outside trading partners. Countries which maintain import and 
export licensing systems commonly enter into bilateral agreements with 
other countries, in which each of the trading partners undertakes to license 
specified quantities of products for import or export. Despite the efforts 
of the six countries to have their relations outside the common market 
unaffected by the existence of the common market, its existence is bound 
to affect profoundly the way in which coal and steel will figure in such 
future bilateral relationships. It is not easy to generalize on the exact 
nature of these effects. But a few points are clear. 

To begin with, an import license for coal or steel issued by any one of 
the six countries in practice is likely to represent a ticket of admission to 
the markets of all six. Conversely, an export license issued by any one 
of the six countries will probably provide an exit point for coal or steel 
acquired anywhere in the common market. The implications of these facts 
are rather devious. In periods of shortage, for instance, an export license 
issued by any of the six countries would seem to be a more valuable docu- 
ment than if the single market did not exist. Yet this conclusion has to 
be modified by the fact that all six countries would be issuing export, 
licenses. Moreover, none of them would be in a position to help delivery 
to any outside country by preventing the movements of its coal and steel 
supplies to other parts of the common market. In short, the hunting 
license would admit the hunter to broader preserves with more abundant 
game, but he would encounter more hunters and he would have to conjure 
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with the fact that the game could move more freely.2* The treaty foresees 
the possibility that these new conditions could create disturbing and un- 
anticipated results. Accordingly, the Community is empowered to re- 
quire a member state to modify any of its bilateral commitments if they 
are ‘‘interfering with the application’’ of the treaty.*” It is difficult to 
say exactly where all this would leave a member state as regards its freedom 
of action in bilateral agreements. 

But the reconciliation of the Community’s powers within the common 
market with the member states’ powers over their external relations with 
outside states, difficult though it may be, is not so difficult as a host of 
other questions of reconciliation between the Community’s powers and the 
states’ sovereign powers. 

A modern state can influence its internal economic conditions through a 
great range of devices. It can inflate prices or prevent prices from rising 
through various monetary and fiscal measures; it can influence the cost 
of labor through laws regarding collective bargaining or through laws on 
minimum working conditions; it can encourage or deter investment by 
its tax provisions on the treatment of capital gains and business income. 
These devices, so long as they are in the hands of the states, can influence 
their coal and steel industries and can affect the relation of their coal and 
steel industries to those of their neighbors, just as profoundly as measures 
applied specifically to the coal and steel industries alone. 

The problem of how to relieve a modern state of control over one or two 
of its basic industries without impairing the sovereignty of the state in 
other fields as well was one which gave the drafters of the European Coal 
and Steel Community Treaty a great deal of trouble. If France devalues 
her currency, for example, how will the German, Italian and Benelux 
industries react to the upheaval in France’s steel and coal prices, while yet 
conserving intact the concept of the single market? There is no real 
answer to the question short of drastic proposals for still further integra- 
tion of the economies of the six countries. The drafters of the treaty 
produced the best kind of interim response that could be devised to deal 
with the problem; they gave the Community certain generalized, albeit 
limited, powers to offset the effects of the acts of member states which 
might create a ‘‘serious disequilibrium’’ in the single market, and left it 
to the Community to figure out how such powers might be used.** Ac- 
cordingly, if the action of a state has harmful effects on its coal and steel 
industries, the Community can authorize the state to assist the industries 


26 The principal exception to this generalization would arise in the circumstances 
mentioned earlier in the text, in which, because of the existence of extreme shortage, a 
system of allocation was introduced in the common market. Such a system would 
normally result in a specified amount of coal or steel being earmarked for export by 
each member country. Treaty, Arts. 58 and 59. 

27 Treaty, Art. 75, par. 2. 28 Treaty, Art. 67. 
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in order to offset the harm. If the action of a state harms another state’s 
industries, the offending state must modify its action. 

In these provisions lies the most amorphous portion of the Community’s 
structure. To what extent will it be compelled to intrude upon and try 
to inhibit the acts of states which are of general application in their 
respective economies, in order to preserve the single-market concept for 
coal and steel? And how vigorously will the states resist this intrusion on 
their sovereignty ? 


Powers ACQUIRED BY THE COMMUNITY 


So far, what we have stressed is the powers which the states have sur- 
rendered to the European Coal and Steel Community. To understand the 
nature of the Community, it is important to consider not only the powers 
which have been abandoned by the states but also the powers the Com- 
munity has expressly acquired. 

There are two points which need considering under this general heading. 
The first of these is whether the Community in its operations deals directly 
with the industries of the six member states, or whether it deals through 
the states with their respective iron and steel industries. The question 
is important not only because it may determine the eventual effectiveness 
of the Community’s institutions, but also as an indication of the concept 
of the Community which was in the minds of the treaty’s drafters. 

The answer to the question is fairly clear. For the most part, the Com- 
munity’s institutions deal directly with the individuals and enterprises 
concerned. While we propose to discuss some of the Community’s powers 
at more length below, it may be useful to cite some of them at this point 
to illustrate the extent to which the Community’s operations are con- 
ducted directly with nationals of the member states. To begin with, the 
High Authority may, if it wishes, consult not only governments but also 
‘‘the various interested parties (enterprises, workers, consumers and 
dealers).’’?® In certain prescribed circumstances, the High Authority 
may impose fines and penalties directly on enterprises; *° it may levy taxes 
on producers; ** it may make loans directly to enterprises; ** it may fix 
production quotas for individual enterprises; ** it may require the dis- 
solution of specific restrictive contracts among enterprises ** and prevent 
certain objectionable types of mergers by individual enterprises; ** and so 
forth. Conversely, enterprises, workers, consumers and dealers ‘‘may pre- 
sent any suggestions or observations to the High Authority on questions 
which concern them.’’** Moreover, individual enterprises may appeal to 


29 Treaty, Art. 46, par. 1. 
80 Treaty, Art. 47, par. 3; Art. 54, par. 6; Art. 64; Art. 65, Sec. 5; Art. 66, Sec. 6. 
31 Treaty, Art. 49. 82 Treaty, Art. 54, par. 1. 
88 Treaty, Art. 58, Sec. 2. 84 Treaty, Art. 65, Sec. 5. 
35 Treaty, Art. 66, Sec. 1. 36 Treaty, Art. 46, par. 2. 
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the Community’s Court from decisions of the High Authority which ad- 
versely affect them.*’ In none of these cases is the sponsorship or inter- 
vention of the member states necessary. 

The fact that the Community may apply its powers without the inter- 
vening buffer of the governments of the member states heightens the im- 
portance of the second general question: What is the general animus with 
which the Community is expected to administer these powers? This is an- 
other way of raising the issue whether the spirit of the Community is that 
of a ‘‘free-enterprise’’ state such as the United States or Canada, or a 
government-regulated state such as the United Kingdom and Norway 
during the latter 1940’s, or a state regulated by private industry such as 
Germany or Japan in the early 1930’s.°* The answer to the question is 
not easy. There are provisions in the treaty which seem to support the 
hopes of any free trader or any anti-cartelist, and other provisions which 
seem to confirm the darkest suspicions. Nevertheless, there are a number 
of strong indications of the animus which governed the treaty’s drafters. 

The guiding rule of the Community, according to the treaty, will be to 
‘fassure the establishment, the maintenance and the observance of normal 
conditions of competition and take direct action with respect to production 
and the operation of the market only when circumstances make it ab- 
solutely necessary.’’ And the Community is to follow this general course 
‘‘with as little administrative machinery as possible and in close co- 
operation with the interested parties.’’ *° 

But this is preambulatory and hortatory. The first real test is whether 
the substantive provisions of the treaty bear out the preamble. The treaty 
survives this test rather well. To begin with, the treaty strikes out vigor- 
ously against control of the market through monopoly and restrictive busi- 
ness practices. In a series of extraordinary articles, the treaty declares 
price-fixing agreements, agreements to restrict production or investment, 
and agreements to allocate markets to be illegal per se.*° This is not 
the doctrine that ‘‘bad’’ cartels are illegal and ‘‘good’’ cartels desirable,** 
with which students of European cartel legislation are familiar; it is much 
more nearly the doctrine of the American Sherman Act. 

Inevitably, there are exceptions to this rule in the treaty. Permission 
may be extended by the Community to permit the formation of joint sales 
agencies and certain other joint activities among enterprises, when the 
arrangements are ‘‘not susceptible of giving the interested enterprises the 


87 Treaty, Art. 33, par. 3; Art. 36, par. 3. 

88 These illustrations, of course, are over-easy generalizations. None of these states 
is a pure illustration of the concept for which it stands. 

39 Treaty, Art. 5. 40 Treaty, Art. 65, par. 1. 

41 See, e.g., Foreign Legislation Concerning Monopoly and Cartel Practices, Report of 
Dept. of State to Subcommittee on Monopoly of Senate Small Business Committee, Sub- 
committee Print No. 5, 82d Cong., 2d Sess. (July 9, 1952), pp. 5-139, passim. 
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power to influence prices, or to control or limit production or marketing 
of an appreciable part of the products in question within the common 
market.’’ Again, this is not the doctrine of European cartel laws but is 
more nearly analogous—though in some respects different from—the ‘‘rule 
of reason’’ developed by the American courts in the application of the 
Sherman Act. 

The anti-monopoly provisions of the treaty, as distinguished from its 
anti-cartel provisions, go considerably further than any provisions of gen- 
eral applicability in American law.‘? Mergers, consolidations, stock ac- 
quisitions, or any other measures which might bring about a concentration 
of control of enterprises in the single market are subject to the Com- 
munity’s prior authorization; and authorization will be granted only if the 
interested parties will not thereby acquire the sort of power which is out- 
lawed in the provisions regarding cartel agreements. Here again, certain 
limited exceptions are permitted, but none which significantly impair the 
general principle.** 

This, in brief, is the pattern which the treaty sets down for preventing 
cartels. As long as men administer laws, the intent of the law can become 
perverted in its application. But the intent, at least, is clear enough. 

Next for consideration are the regulatory powers which enable the Com- 
munity to impose controls directly on enterprises. Here, one comes away 
with rather a mixed impression. To begin with, the Community does have 
a substantial hand in influencing the pattern of new investment in the 
Community. Its power to make loans or extend guaranties to needy enter- 
prises is considerable in itself.4* In addition, the Community may offer 
and publish advice on the wisdom of projected investments. Finally, while 
it cannot prevent an enterprise from investing ‘‘its own funds’’ (presum- 
ably retained earnings and depreciation allowances) in any way that the 
enterprise sees fit, it can prevent the enterprise from borrowing money or 
selling added shares for the purpose. The prohibition cannot be imposed 
capriciously ; it can only be imposed on the grounds that the projected 
installations are so uneconomic that eventually they would require some 
form of direct or indirect assistance to remain solvent. But the power is 
nevertheless a very formidable one. 

42 Analogous provisions in American law are found in the Public Utility Holding 
Company Act of 1935, relating to holding companies and their subsidiaries, but these 
are not of general applicability. 49 Stat. 803, 15 U.S.C. 79 et seg. The only rules of 
general applicability relating to mergers, consolidations and stock acquisitions are 
found in Sec. 7 of the Clayton Act, 38 Stat. 731, amended by Act of Dec. 29, 1950, 64 
Stat. 725, codified in amended form in 15 U.S.C. (1946, Supp. V) 18. But this pro- 
vision is less sweeping than the provisions in the treaty. 

43 Treaty, Art. 66. The reasons for these provisions are to be found only partly 
in the drafters’ adherence to competition as an economic way of life. More important, 
perhaps, was the concern of the drafters that cartels, if permitted to develop, might 
become the real political power of the Community, and might constitute a challenge to 
the Community’s sovereignty. 44 Treaty, Art. 54. 
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The Community can also take steps to intervene more directly in the 
activities of the coal and steel industries when confronted with various 
types of crises, in much the same way as sovereign states typically have 
done in the past. ‘‘In case of a decline in demand,’’ when the Com- 
munity appears to be ‘‘faced with a period of manifest crisis,’’ the Com- 
munity may impose a system of production quotas.*® At the other extreme, 
when ‘‘faced with a serious shortage’’ of coal or steel products, the Com- 
munity may impose a system of coal or steel allocations.“© Here we have 
all the mechanisms of the ‘‘dirigiste’’ state. No more so, however, than 
the mechanisms which most modern states, including the United States 
under the American Constitution, have available if they choose to bring 
them into play. The real test is not whether the mechanisms exist, for 
their complete absence would be an anachronism in any modern state. 
The real test is whether the Community will let market forces operate in 
the usual situation, or whether it will regard itself perpetually as being in 
periods of ‘‘manifest crisis’’ and ‘‘serious shortage.’’ 

One final area which deserves some comment is the powers of the Com- 
munity as regards the control of prices. The normal rule in this field 
is that the Community should control pricing practices, but not prices.* 
The distinction is a critical one. The Community can prohibit a firm from 
discriminating as between buyers of different nationality but cannot dictate 
the firm’s non-discriminatory price. It can object to the location of the 
basing point from which a firm quotes an f.o.b. price but it cannot object to 
the f.o.b. price itself.** In certain special situations, however, the Com- 
munity can also set maximum prices, and, when confronted with a ‘‘mani- 
fest crisis,’’ can set minimum prices as well.*® Here again, the existence 
of the power in a sovereign with responsibilities as broad as those of the 
European Coal and Steel Community is hardly surprising. What re- 
mains to be seen is whether and to what extent the sovereign will apply 
the power. 

CoMMUNITY INSTITUTIONS 


We have spoken rather loosely up to this point of various powers being 
‘‘vested’’ in the European Coal and Steel Community. But the vesting 
of power is a flexible concept. The significant questions are: How firmly 
vested? And vested in what institution of the Community? 

To answer these questions, we must first of all identify each of the 
institutions of the Community. Of first importance is the High Authority, 
the executive arm of the Community. In general, the operative powers 
of the Community rest in this body. Eight of its nine members are desig- 


45 Ibid., Art. 58. 46 Ibid., Art. 59. 


47 Treaty, Art. 60. 
48 The standards governing the Community’s rules on pricing practices are set out 
in some detail in the treaty. They are novel standards, intriguing to the economist and 


the businessman. 49 Treaty, Art. 61. 
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nated by agreement among the member states; the eight in turn elect the 
ninth. The members, though nationals of member states, neither solicit 
nor accept instructions from these states.°° A member of the Authority, 
appointed for six years, could conceivably be reappointed notwithstanding 
the objections of one of the states.*? 

Having given extensive executive powers to the High Authority, the 
treaty sets up a companion body to curb the exercise of these powers. 
This body, the Council of Ministers, is made up of Ministers representing 
the governments of each of the six member states. In the original Schuman 
Plan proposals, as made by M. Schuman on May 9, 1950, the existence of a 
Council of Ministers had not been envisioned. A cynicai way of describing 
the reason for its creation is that it was a concession to those participating 
states which were intent on preventing the new Community from having 
any real independence from its creators. But the cynicism would be only 
partly justified. In the development of the treaty, the problem of meshing 
the sovereign acts of the Community as regards coal and steel with the 
sovereign acts of the six countries as regards the rest of their respective 
communities, loomed larger and larger as a practical problem of govern- 
ment. The creation of the Council of Ministers was one of the devices for 
dealing with the problem. If it had not existed in the treaty, it would have 
had to be created later on. 

The functions of the Council of Ministers are partly executive and 
partly advisory. In sensitive fields in which the decisions of the Com- 
munity might seriously jeopardize the economies of the six countries con- 
cerned, the Council of Ministers commonly occupies a decisive réle in the 
decision-making processes of the Community.** For example, the Council 
must concur in any action by the High Authority extending certain kinds 
of loans or guarantees for the purpose of improving steel production or dis- 
tribution ; ** the Council may compel the High Authority to establish a 
system of production quotas to deal with a ‘‘manifest crisis’’ brought 
about by declining demand ® or to institute allocations in a period of short- 
age; °> the Council must concur in decisions, or may compel action, to 
place limitations on exports to third countries. But, taken by and large, 
although the powers of the Council limit the High Authority’s freedom of 
action in significant respects, they still leave a great range of executive 
decisions within the unchallenged province of the High Authority. 

The third institution in the quadrumvirate of institutions is the Court. 
In many ways, this is the most remarkable of all the Community’s institu- 


50 Ibid., Art. 9. 
51 Treaty, Art. 10. The article is rather complex, permitting a veto by a government 
in some cases but curbing its excessive use. 
52 The Council acts sometimes by simple majority vote, sometimes by other stated 
majorities, and sumetimes by unanimous vote, depending on the nature of the issue. 
58 Treaty, Art. 54, par. 2. 54 Ibid., Art. 58, Sec. 1. 
55 Ibid., Art. 59, Secs. 1 and 2. 56 Ibid., Art. 59, Sec. 5. 
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tions. Appeals from the acts of any of these institutions are heard and 
decided by the Court. On the other hand, the Court’s review of actions by 
the High Authority is normally confined to questions of law and does not 
embrace conclusions of fact.°* It is important to observe that in some 
circumstances, appeals may be taken directly by individual enterprises. 
In other situations, appeals are taken by the states and, in still others, by 
an institution of the Community, protesting against the acts of another 
institution.** When an issue before any national tribunal of the six mem- 
ber states involves the validity of acts of the High Authority, the issue 
must be certified to the Court for a ruling.** The Court may also accept 
jurisdiction in connection with various types of dispute involving the 
treaty in one way or another, such as disputes between the member states 
‘*related to the purpose of the present Treaty.’’ 

The fourth institution is the Common Assembly. The Assembly, which 
is drawn either from national parliaments or by direct election in the 
member states, is the final element in the elaborate system of checks and 
balances among the institutions of the Community. Its principal power is 
the right, by a two-thirds vote, to reject the annual report of the High 
Authority and thereby to compel its members to resign. 

Taken as a whole, these institutions are virtually self-contained; that is 
to say, they operate without resort to the governments of the member 
states, except in the area in which the Council of Ministers exercises a 
decisive voice. This is the same as to say that the states have subordinated 
or surrendered their right to shape the future conduct of the Community 
to a degree which distinguishes the Community sharply from ordinary in- 
ternational agreements and organizations. And the duration of the treaty 
—a period of 50 years—re-enforces this general conclusion.* 

The conception of the creation of a new sovereign force is also empha- 
sized by the provisions of the treaty which describe the status of the Com- 
munity’s officials and the force of the Community’s decisions in the mem- 
ber states. Officials of the High Authority collecting information in the 
territories of the member states have the same rights and powers as officials 
of the state’s tax service.**? Taxes levied or fines imposed by the High 
Authority upon enterprises in the various states, in accordance with the 
High Authority’s various powers to tax and fine, are collected by a writ of 
execution which the state is required to issue whenever it receives a 
decision to that effect from the High Authority; ** only the Court of the 
Community can stay the execution of such a decision. Decisions of the 
Court are enforced in a like manner.™ 


57 Treaty, Art. 33, par. 1. 58 Ibid., Arts. 33, 35, 36, 37, and 38. 
59 Ibid., Art. 41. 60 Ibid., Art. 89. 
61 Jbid., Art. 97. 62 Ibid., Art. 86, par. 4. 


63 Ibid., Art. 92. 64 Ibid., Art. 44. 
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A final point bearing on the sovereignty of the Community has to do with 
the method of amending the treaty. In this sphere, the impression left 
by the provisions of the treaty is less conclusive. Two processes appear to 
be available for amending the treaty. One of these is quite extraordinary, 
because, technically at least, it does not involve ratification by the signatory 
states. This process is available only for altering the powers of the High 
Authority, at the end of an initial period of five years. The treaty 
recognizes the special importance of any amendments of this character by 
requiring that such amendments may be made with the approval of cer- 
tain stated majorities of each of the institutions making up the Community, 
including the Council of Ministers, five of whom must approve, and the 
High Authority itself. 

In addition to this very special provision, another provision exists which 
deals with the process of amending any part of the treaty. This article is 
very much like the analogous provision of any international agreement or 
federal constitution. It simply provides, in effect, that at the end of the 
initial transitional period of five years, if a two-thirds majority of the 
representatives of the signatory states want a convention called for the 
consideration of amendments, such a convention of governmental represen- 
tatives may be called. Amendments adopted at the convention would have 
to be ratified by all signatory states before they were effective. 


TRENDS FOR THE FUTURE 


What we have tried to do in this paper is not to describe the Treaty 
Constituting the European Coal and Steel Community in all its aspects, 
but simply to explore those provisions which seem most germane to a 
judgment on the nature of the transfer of sovereignty involved in the 
arrangement. <A great many aspects of the treaty remain for further ex- 
ploration; the Convention containing the Transitional Provisions, for 
example, which was the subject of perhaps the most heated debates in the 
formulation of the European Coal and Steel Community, has only received 
the barest mention. Yet enough has been said of the treaty and the related 
convention to provide an indication of the principal problems of 
sovereignty which have been surmounted and of the major problems of 
sovereignty which lie ahead in the operation of the Community. 

The sovereignty of the Community is limited in two ways; one is a 
limitation of extensiveness, the other a limitation of intensiveness. The 
limitation on the extensiveness of the sovereignty of the Community is 


65 Treaty, Art. 95. The article refers to ‘‘. . . an adaptation of the rules concerning 
the exercise by the High Authority of the powers which are conferred upon it ...’’ 
The reference to ‘‘rules’’ is not unambiguous, but the ambiguity is principally the 
result of translation of the word ‘‘régles,’’ which has a broader meaning than the 
word ‘‘rules’’ and is meant here to include the applicable treaty provisions. 

66 Ibid., Art. 96. 
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briefly this: The Community is designed to be sovereign as to the produc- 
tion and distribution of coal and steel products within the boundaries of 
the six member countries; but it is to have no sovereign rights as regards 
dealings outside these boundaries. That is the theory, at least. The ap- 
plication of the theory, as we have seen, is somewhat less than perfect. 
And there is a possibility that the compulsion of events may ultimately 
impair the application of the theory further. The need to deal efficiently 
with the outside world in coal and steel matters and the need for external 
trade to follow a course which is not inconsistent with the concept of a 
common internal market may, in the end, break down the neat theoretical 
dichotomy which the treaty’s drafters sought. 

The limitation of intensiveness can be summed up with the statement 
that the treaty’s drafters have tried to confine the sovereign powers of the 
Community to those activities which have the most direct bearing on coal 
and steel production and distribution. But indirect powers which could 
profoundly affect the operation of the Community are only imperfectly 
controlled. In this arrangement, eventual conflicts are certain. The na- 
tional interests of the member states and the demands of national labor or 
capital or consumer groups from time to time will force these states to 
consider taking measures inimical to the common market concept. When 
that happens—and it will surely happen early in the life of the Community 
—the states will be confronted with the choice either of integrating their 
respective economies further, or of trying to modify the steps which they 
have already taken. This is the decision which will determine whether the 
Schuman Plan will prove to be the nucleus for a federated Europe or an 
experiment without long-term historical significance. 
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Some years ago the author took occasion to review the réle of international 
arbitration in the postwar world, concluding with the suggestion that the 
work of refining its technique and usefulness should continue to be 
pressed. Specific tasks to which such work might be directed were earlier 
suggested in the author’s study, The Process of International Arbitration, 
including the task of preparation of ‘‘draft arbitration conventions and 
procedural rules which, with such further refinements in each individual 
arbitration as may be required, could serve as a basis for future arbitration 
proceedings.’’? It was further pointed out that: ‘‘The voluminous body of 
decisions of international tribunals must be brought together in an ordered 
system which will enable them to be later readily found by tribunals and 
advocates.’’ 

The United Nations has in the past few years made a number of con- 
tributions to the development of international arbitration. A study of 
arbitration conventions was published under the title ‘‘Systematic Survey 
of Treaties for the Pacific Settlement of Disputes 1928-1948.’’* A collec- 
tion of reports of international arbitral decisions is being published in the 
series, Reports of International Arbitral Awards, the fourth volume of 
which recently appeared.’ A study of the relevant sources of international 
arbitral awards will be found in ‘‘ Ways and Means of Making the Evidence 
of Customary International Law More Readily Available.’’* The Inter- 
national Law Commission at its first session in 1949 decided to give priority 
to three topics for codification, among which was the law of international 
arbitral procedure. Professor Georges Scelle was appointed special rap- 
porteur to study this topic. At the second session of the Commission Pro- 
fessor Scelle submitted his report containing a preliminary draft of a code 
of arbitral procedure.*? The draft was considered by the Commission, cer- 


1K. 8. Carlston, ‘‘International Arbitration in the Postwar World,’’ Missouri Law 
Review, Vol. 13 (1948), p. 133 at p. 142. 

2K. 8. Carlston, The Process of International Arbitration (New York, 1946), p. 
261 (hereinafter cited as ‘‘Carlston’’). 3 Id., p. 264. 

«U.N. Pub. Sales No. 1949.V. 3. The exhaustive compilation of A. M. Stuyt, Survey 
of International Arbitrations 1794-1938 (The Hague, 1939, hereinafter cited as 
‘*Stuyt’’), must of course be remembered in this connection. 

5U. N. Pub. Sales Nos. 1948.V. 2.; 1949. V. 1; 1949.V. 2; and 1951. V. 1. 

®U. N. Doc. A/CN.4/6, March 7, 1949. 
™U. N. Doc. A/CN.4/18, March 21, 1950. 
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tain views were expressed by members of the Commission, and it was 
decided to request the special rapporteur to submit at the next session of 
the Commission a revised draft which would take such views into account.® 
At the third session of the Commission Professor Scelle presented a Second 
Report on Arbitration Procedure,® but not until its fourth session in 1952 
did the Commission agree upon a Draft on Arbitral Procedure.’® This 
draft was to be communicated by the Secretary General to governments and 
to be made public. It is contemplated that a final draft on arbitral pro- 
cedure will be drawn up by the Commission at its fifth session and sub- 
mitted to the General Assembly. 

In the meantime, use of the process of arbitration as a means for the 
settlement of international controversy has manifested itself in the eco- 
nomic '! as well as the political sphere, notably, in the latter case, in the 
arbitration tribunal provided for in the Contractual Agreements reached 
between the Three Powers and the German Federal Republic.*? An In- 
ternational Claims Commission was established in the Department of State 
pursuant to the International Claims Settlement Act of 1949.15 The Com- 
mission has since established its Rules of Practice and Procedure.** 

The Draft on Arbitral Procedure of the International Law Commission, 
however, followed previous attempts to codify international arbitral pro- 
cedure by leaving open the form which the procedural rules should take 
and instead dealing with what might be termed the general principles of 
international arbitral law. The Draft directs the parties to specify in the 
compromis ‘‘the procedure to be followed, or provisions for the tribunal to 
establish its own procedure’’ (Article 9 (g)). It also provides that: ‘‘Sub- 
ject to any provision in the compromis concerning the procedure to be 
followed by the tribunal, the tribunal shall be competent to formulate the 
rules of procedure to be followed’’ (Article 13). Similar approaches were 
adopted in the code of 1875 of the Institute of International Law,’* the 


8 Report of the International Law Commission covering its Second Session 5 June-29 
July 1950, General Assembly, 5th Sess., Official Records, Supp. No. 12 (A/1316), pp. 
18-21; this JouRNAL, Supp., Vol. 44 (1950), pp. 140-145. 


®U. N. Doc. A/CN.4/46, May 28, 1951. 

10 Report of the International Law Commission covering the Work of its Fourth 
Session 4 June-8 August 1952 (A/2163); this JourRNAL, Supp., Vol. 47 (1953), pp. 
1-28. Messrs. Hudson (United States), Kozhevnikov (U.S.S.R.), and Zourek (Czecho- 
slovakia) voted against the draft as a whole. 

11 M. Domke, ‘‘ Arbitration in Inter-Governmental Economic Relations,’’ Arbitration 


Journal (New Series, 1952), Vol. 7, p. 73. 

12 Senate Execs. Q & R, 82d Cong., 2d Sess.; Department of State Bulletin, Vol. 26, 
No. 676 (June 9, 1952), pp. 889-890. 

18 64 Stat. 12, 22 U.S.C.A.Secs. 1621-1627; this JouRNAL, Supp., Vol. 45 (1951), p. 58. 

1415 Fed. Reg. 8675-8678 (1950). 

15 Projet de réglement pour la procédure arbitrale internationale, Arts. 12 and 15, 
Annuaire de l'Institut de Droit International (1877), Vol. 1, p. 126 at pp. 129, 130 


(hereinafter cited as ‘‘ Projet, 1875’’). 
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Hague Conventions for the Pacific Settlement of International Disputes 
of 1899 and 1907,'* the General Act of September 26, 1928,1* the Revised 
General Act for the Pacific Settlement of International Disputes of April 
28, 1949,'* and the Pact of Bogota of April 30, 1948..° The paucity of 
detailed, technical procedural studies in the literature has previously been 
noted by the author.”° 

Accordingly, it is the purpose of the present paper to formulate a draft 
compromis for a typical ad hoc international arbitration and a draft set of 
procedural rules therefor, in such form that they could be immediately used 
in practice, together with various alternative provisions which would enable 
them readily to be molded to fit the needs of particular cases. An ad- 
ditional purpose in preparing the draft compromis and procedural rules 
was to suggest certain provisions which might lessen or eliminate some of 
the causes of dissatisfaction with the arbitral process noted in the author’s 
earlier study of this subject.** The rather frequent footnote references 
herein to such study are made to indicate the collection of pertinent au- 
thorities there afforded. Among others, the following guides for action 
were adopted: 

1. The provisions should be drawn from and geared to practice. The 
one pre-eminent aim in fashioning the instrument of arbitration is that it 
shall be acceptable to the parties. That is to say, it should be so shaped 
that parties will be ready to adopt it as a means for the settlement of their 
disputes because of its fairness, judicial quality, and respect for established 
processes of law. 

2. The provisions should conduce to expedition, economy and flexibility 
in the proceedings. For example, there are theoretical advantages in an 
arbitral tribunal composed of five members. However, out of fifty-nine 
arbitrations conducted during the years 1920 to 1929 only four involved 
tribunals of five members. The practical difficulties of selection and ad- 
ministration, as well as the added expense, outweighed theoretical perfec- 
tion. Consequently, the tribunal herein proposed comprises three members. 
If the parties should wish the number to be otherwise, modification of the 
language of the draft compromis can readily be made. 


16 Arts. 49, 74, respectively, J. B. Seott, Reports to the Hague Conferences of 1899 
and 1907 (Oxford, 1917), pp. 40 and 304 (hereinafter the Hague Convention for the 
Pacific Settlement of International Disputes of 1907 and its source will be cited as 
‘*Hague Convention of 1907’’). 

17 League of Nations Treaty Series, Vol. 93, p. 343. 

18 U, N. Treaty Series, Vol. 71, p. 102. 

19 Pan American Union, Law and Treaty Series, No. 24. 

20 Op. cit. (supra, note 2) at pp. 4-5, particularly note 3; see generally in this 
connection id., at pp. 29-30. 

21 Op. cit. (supra, note 2); see also Carlston, ‘‘ Procedural Problems in International 
Arbitration,’’ this JouRNAL, Vol. 39 (1945), p. 426. 
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3. The provisions should be adaptable to different types of proceedings 
and should recognize that there are differences in the systems of law under 
which parties approach the proceedings. The arbitrations for which the 
compromis and rules are drafted are ad hoc arbitrations. They may con- 
cern one or many disputes. The parties involved may be familiar with 
either the civil law or the Anglo-American common law. To the extent 
possible, these variables should be taken into account in the drafting of the 
provisions. 

4. The provisions should be designed to make the tribunal a judicial 
body in matters of procedure as well as in matters of substantive law. 
There is an age-old problem in international arbitration of bringing tribu- 
nals to a realization of the importance of procedural rules and ensuring 
respect for their impartial and inexorable application. While adherence 
to procedural rules must not go so far as to deny or diminish substantial 
justice to the parties, respect for procedural rules is also an element of 
justice. It has generally been the practice for each arbitral tribunal to 
formulate its own rules of procedure. They have tended to borrow their 
rules from some other prior arbitration without particular regard for their 
appropriateness to the particular case and occasionally without even- 
handed justice in their administration.*? It was felt that, by incorporating 
the rules in the compromis in advance, the attention of the parties would 
be drawn to the need for careful formulation of the rules applicable to their 
proceeding; the tribunal would thus be brought under a rule of law in 
matters of procedure as well as of substance, and yet, by providing for the 
power in the tribunal to amend the rules,”* the door would not be closed to 
such modifications as experience might later demonstrate to be necessary. 

With these prefatory remarks we are now in a position to set forth a draft 
compromis and a draft set of procedural rules, each with such alternative 
or suggested additional articles as might be desirable to fit individual cases 
and each annotated to the pertinent literature. In the annotation afforded 
for the draft articles hereinafter set forth, comment will be made where 
pertinent concerning any applicable provisions in the recent Draft on 
Arbitral Procedure of the International Law Commission. 


ANNOTATED DRAFT COMPROMIS 
and desiring to settle and determine amicably 
the [dispute] hereinafter more fully set forth, have decided to conclude a 
convention with this object, and to this end have named as their respective 
plenipotentiaries : 


Who, after having communicated to each other their respective full 
powers, found to be in due and proper form, have agreed upon the following 
articles: 


22 Td., Sec. 2. 28 Infra, Rules of Procedure, Art. 39. 
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ARTICLE I 


The Governments of and of , hereinafter 
referred to as ‘‘the Governments,’’ mutually agree to constitute a 
tribunal hereinafter referred to as ‘‘the Tribunal,’’ for the purpose of 
deciding the [dispute] referred to it under the provisions of Article II. 
The Tribunal shall consist of a chairman and two national members. 

The chairman shall be chosen by the Governments and shall be a 
jurist of repute of different nationality from that of the Governments 
and shall have had no connection with either of them or with the 
subject-matter of this arbitration calculated to influence his judgment. 
The Governments shall each nominate one of the national members, 
who may be chosen from among their respective nationals, and shall 
each be a jurist of repute and shall have had no connection with the 
subject-matter of this arbitration calculated to influence his judgment. 

In the event of failure to nominate any member of the Tribunal 
within three months after the exchange of ratifications of this con- 
vention, such member or members shall be chosen by the President of 
the International Court of Justice. The latter, however, shall be 
deemed to be disqualified from acting if he shall be a subject of one of 
the Governments or shall have had any connection with either of them 
calculated to influence him in making his appointment hereunder. 

If the President is disqualified or prevented from acting, the ap- 
pointment of the member or members in question shall be made by 
the Vice President of the Court, who shall also be subject to the same 
qualifications for making the appointment as the President. If the 
Vice President is disqualified or prevented from acting, the appoint- 
ment shall be made by the oldest member of the Court meeting the 
qualifications hereunder for making the appointment. 

In the event of the death, incapacity or disqualification of any 
member of the Tribunal, or in the event of a member omitting or 
ceasing to act as such, his successor shall be chosen as soon as possible, 
the Governments following, in the matter of such selection, the same 
procedure provided above for the selection of his predecessor. 

The Tribunal shall meet at within three months after 
the date when the last of the members of the Tribunal shall have 
formally accepted his appointment, when it shall, if possible, fix the 
time-limits within which the respective pleadings shall be filed as 
provided in the rules of procedure hereinafter in Article III set forth. 


Comment 

A number of factors must be borne in mind in discussing the constitution 
of an arbitral tribunal: 

1. The tribunal is an ad hoc body. We are first of all concerned with 

a situation in which the parties involved have determined not to resort to 

an established jurisdiction such as the International Court of Justice but, 

instead, to an ad hoc body. Any number of factors may have influenced 

them in reaching that decision, but it is clear that always present among 

these will be the flexibility of the system of ad hoc arbitration and the fact 

that the constituency of the tribunal and its law and procedure are subject 
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to the will of the arbitrating parties. The purpose of the foregoing article 
is not to suggest what would be an ideal form for an arbitral tribunal to 
take from the purely theoretical standpoint, but rather the form of a 
tribunal which would be most likely to fit the needs of the parties in a 
typical case. 

2. Number of arbitrators. The number of arbitrators ideally should be 
five. Such a number would permit three, or a majority, to be chosen from 
third countries. In that manner, every possible assurance would be had 
that the tribunal would be impartial. For this reason, the Revised General 
Act of Arbitration *4 and most general treaties for the pacific settlement of 
international disputes ** provide for the appointment of a tribunal of five 
members. However, out of 59 arbitrations conducted during the years 
1920 to 1929 only four involved tribunals composed of five members. The 
most frequently chosen numbers were one member (31 in total number) and 
three members (21 in total number). It should also be remembered that 
the Mexican Mixed Claims Commissions and a number of the war claims 
commissions were three-member tribunals. The Peace Treaties with Italy, 
Bulgaria, Hungary, and Rumania after World War II also provided 
for three-member arbitral tribunals.** The reasons for the disinclination 
to use five-member tribunals are not difficult to see. Such a tribunal is 
expensive. It is more cumbersome to select and to administer. On the 
other hand, the parties desire simplicity and expedition above everything 
else. 

There is little functional difference between a three-member tribunal, 
two of whose members are nationals of the arbitrating parties, and a single- 
member tribunal. In both cases the decision is most likely to be effected by 
the neutral member. A single arbitrator will hear only the arguments of 
the agents of the opposing parties. A neutral member of a three-member 
tribunal will hear in addition the views of the two national members. The 
real question at issue in choosing between a three-member and a single- 
member tribunal is whether the parties care to incur the extra expense of a 
three-member tribunal in order te have the more careful deliberation 
brought about by the national arbitrators expounding the positions of their 
respective governments during the deliberations of the tribunal itself. 

Apparently states have sufficient confidence in the process of arbitration 
itself so that they do not feel that the presumed better assurance of im- 
partiality implied in a five-member tribunal is worth the extra expense and 
administrative detail involved. Accordingly, draft Article I above pro- 


24 Revised General Act for the Pacific Settlement of International Disputes, Apr. 
28, 1949, Art. 22, U. N. Treaty Series, Vol. 71, p. 102 (hereinafter cited as ‘‘ Revised 
General Act’’). 

25 United Nations, Systematic Survey of Treaties for the Pacific Settlement of In- 
ternational Disputes 1928-1948 (U. N. Pub. No. 1949. V. 3), p. 89 (hereinafter cited 
as ‘‘Systematic Survey’’). 

26 E.g., Art. 26, Treaty with Bulgaria, this JourNAL, Supp., Vol. 42 (1948), p. 193. 
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vides for a three-member tribunal. The language, however, can readily be 
modified to permit of the designation of either five members or a single 
member. The designation of the neutral member as ‘‘chairman’’ can also 
be changed to that of ‘‘umpire,’’ if the parties should decide to change his 
role in the arbitration. 

It is believed, however, that much of the dissatisfaction which parties 
sometimes have with the process of arbitration would be eliminated if 
parties would abandon the practice of three-member tribunals, save only 
when the third neutral member acts in the capacity of umpire rather than 
as chairman. Feller, in his study of the Mexican Mixed Claims Commis- 
sions, concludes that: 


It is a grave mistake to construct a tribunal out of two national mem- 
bers and one neutral member. Few men are capable of holding the 
balance between two contending national commissioners.” 


The tendencies in the case of a three-member tribunal are that the neutral 
member will appear to lean more and more in the direction of one or the 
other of the national members, that decisions will be reached more often on 
the basis of compromise than on a basis of respect for law, and that dis- 
senting opinions and separate opinions will multiply. Certainly the course 
of the Mexican Mixed Claims Commissions, which were three-member 
tribunals, was not always a happy one. 

3. Qualifications of arbitrators. The qualifications of the arbitrators 
need not be provided for in the same detail in an ad hoc arbitration as in 
the case of an international court of permanent jurisdiction. A permanent 
international court or a permanent panel of arbitrators must be comprised 
of jurists of the highest reputation and probity if states are to have con- 
fidence in resorting to these institutions.** On the other hand, since the 
naming of the members of an ad hoc arbitral tribunal will primarily be in 
the hands of the parties, there can be little useful purpose served in setting 
forth their qualifications in the compromis, other than that each of them 
shall be a jurist of repute ** and shall have no connection with the arbitra- 


27 A. H. Feller, The Mexican Claims Commissions 1923-1934 (New York, 1935), p. 317 
(hereinafter cited as ‘‘ Feller’’). 

28 Art. 2, Statute of the I. C. J., Series D, No. 1 (2nd ed., 1947) p. 37: ‘‘persons of 
high moral character, who possess the qualifications required in their respective countries 
for appointment to the highest judicial offices, or are jurisconsults of recognized compe- 
tence in international law’’; Art. 44, Hague Convention of 1907, p. 300: ‘‘persoms .. . 
of known competency in questions of international law, of the highest moral reputation, 
and disposed to accept the duties of arbitrator’’; Art. 40 (1), Pact of Bogot4, April 
30, 1948, op. cit. (supra, note 19): ‘‘arbiter of recognized competence in questions of 
international law and of the highest integrity.’’ 

2 The phrase ‘‘ jurist of repute’’ is taken from the compromis in the Trail Smelter 
Arbitration, Couvention of April 15, 1935, U. 8. Treaty Series, No. 893. It is felt to be 
sufficiently broad to permit the greatest flexibility in making appointments, while suf- 
ficiently precise to ensure that an arbitrator of recognized competence is appointed. 
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tion calculated to influence his judgment. It will be observed that this 
latter qualification must, in the above draft article, be satisfied by each of 
the arbitrators, and is, moreover, applicable at all times during the course 
of the arbitration and is a ground of disqualification whenever the cir- 
cumstances may arise, whether prior to or during the arbitration. The 
same qualification is made applicable to the persons vested with the power 
to appoint the third member of the tribunal under certain conditions as 
stated above. The third member of the tribunal, however, is in addition 
required to be ‘‘a jurist of repute of different nationality from that of the 
Governments and shall have had no connection with either of them... 
calculated to influence his judgment.’’ The purpose of this clause is to 
indicate the intent of the parties that a jurist of reputation shall be selec- 
ted who will, to the extent possible, be impartial in the controversy. The 
clause governing the qualifications of the arbitrators becomes of particular 
importance in the event it should become necessary to resort to the pro- 
cedure for appointing arbitrators applicable when the parties fail to act or 
agree on such appointment. It then directs the persons vested with the 
power of appointment in such circumstances in the performance of their 
duty. 

4. Disqualification of arbitrators, vacancies in office. Attempts have 
been made to define with some precision the grounds for disqualification of 
arbitrators.*° Yet Ralston notes that ‘‘in the general run of protocols and 
in the Hague Conventions . . . no provision whatever is made for chal- 
lenging either arbitrators or umpires either because of unfitness, personal 
prejudice, interest in the subject matter, or otherwise.’’** The above 
draft compromis does not attempt to provide a means for challenging 
arbitrators, but instead establishes a procedure for appointing a substitute 
arbitrator in the event an arbitrator should become disqualified.*? The 
language employed is based on the experience of the United States-Panama 
General Claims Arbitration and the suggestion of United States Agent Bert 
L. Hunt.** It was felt that the right of challenge was sufficiently estab- 
lished as a general principle of law so as not to necessitate an express pro- 
vision for it in the compromis. To deny such a right would clearly lead to 
the nullity of any ensuing award. Moreover, challenge of arbitrators 
selected by the parties themselves in an ad hoc arbitration is an event ex- 
tremely unlikely to occur. If the parties should agree to the appointment 
of an arbitrator with knowledge of circumstances affecting his impartiality 


80 A, Acremant, La Procédure dans les Arbitrages Internationauz (Paris, 1905), pp. 
74-75 (hereinafter cited as ‘‘ Acremant’’). 

81 J. H. Ralston, The Law and Procedure of International Arbitral Tribunals (Stan- 
ford, 1926), p. 35 (hereinafter cited as ‘‘Ralston’’); see Rules of Procedure, Inter- 
national Central American Tribunal, Ch. XII, this JourNaL, Supp., Vol. 17 (1923), pp. 
96, 105. 

82 See Projet, 1875, p. 129; Hague Convention of 1907, Art. 59, p. 303. 

38 Report of the Agent for the United States, Department of State, Arbitration Series, 
No. 6 (Washington, D. C., 1934), p. 28. 
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or capacity to act, in general they shall be deemed to have waived their 
right to challenge him. If the circumstances of disqualification should 
arise subsequently to the appointment, the parties may choose a new ar- 
bitrator.** A defect rendering the arbitrator absolutely incapable of ful- 
filling his task, however, cannot be deemed to have been waived and can be 
raised whenever it becomes apparent. The objection of lack of capacity 
must be raised promptly ** and should be considered by the tribunal with- 
out the participation of the challenged arbitrator. If that should prove to 
be impossible, as, for example, in a single-member tribunal, the parties will 
have to resolve the question by agreement or, failing agreement, by a new 
arbitration.*® 

5. Method of appointment. The necessity of a procedure to enable the 
appointment of any member of the tribunal upon the failure of the parties 
to make such an appointment was made evident in the recent dispute 
arising under the Treaties of Peace with Bulgaria, Hungary, and Rumania.” 
The compromis will often provide a procedure for the appointment of the 
third neutral member upon the failure of the parties to agree thereon, but 
rarely covers the situation of a failure to appoint a national member.** 
Procedures hitherto suggested for the purpose of ensuring the appointment 
of arbitrators upon the failure of the parties to do so have either relied on 
designating third parties to make the necessary appointment *® or on 
choosing the arbitrator from a list by lot.*° These procedures seem unduly 
cumbersome and complicated in arrangement compared to the method 
proposed above. The appointment as arbitrator should be accepted in 
writing.** While the requirement that an oath of office be taken before the 
assumption of duties as a member of the tribunal still subsists in the In- 
ternational Court of Justice,** in general the taking of such an oath has 
fallen into disuse in ad hoc arbitrations, as reliance is had instead on the 
character and repute of the arbitrators named.** Moreover, if the ap- 


84 Acremant, p. 119; O. Hoijer, La Solution Pacifique des Litiges Internationauz 
(Paris, 1925), p. 257; cf. Carlston, p. 170. 

35 Projet, 1875, Art. 14, pp. 129-130. 

86 A, Mérignhac, Traité Théorique et Pratique de l’Arbitrage International (Paris, 
1895), pp. 252-254 (hereinafter cited as ‘‘Mérignhac’’); see Acremant, pp. 119-120. 

87 See Carlston, ‘‘Interpretation of Peace Treaties with Bulgaria, Hungary and Ru- 
mania, Advisory Opinions of the International Court of Justice,’’ this JouRNAL, Vol. 44 
(1950), p. 728. 

38 F.g., Treaty of Trianon of June 4, 1920, Art. 239 (a), British and Foreign State 
Papers, Vol. 113, pp. 599-600, involved in the Hungarian Optants case, Carlston, Secs. 37 
and 56. 

89 Revised General Act, Art. 23; Hague Convention of 1907, Art. 45, p. 300. 

40 Pact of Bogoté, April 30, 1948, Art. 40, op. cit. (supra, note 19). 

41 Projet, 1875, p. 128. 

42 Statute, Art. 20, Rules of Court, Art. 5, Series D, No. 1 (2d ed., 1947), pp. 41, 56. 

48 Acremant, pp. 105-106; but see Art. 2, Convention between the U. 8. and Mexico 
of Sept. 8, 1923, U. S. Treaty Series, No. 678. 
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pointment be offered and accepted in writing and reference be made therein 
to the terms of the compromis as governing such appointment, the taking of 
an additional oath of office would seem to be an unnecessary duplication. 

Seat of tribunal; place of meetings. The above article leaves open for 
determination by the tribunal the place of its meetings, save only for the 
first meeting. The tribunal is thereby left free to select whatever place 
will best serve the convenience of all concerned. (For further discussion 
of this question see Comment under Article 2, Rules of Procedure, infra.) 

Relevant provisions of Draft on Arbitral Procedure of the International 
Law Commission. No recommendation is made as to the number of arbi- 
trators in the Draft on Arbitral Procedure prepared by the International 
Law Commission, full freedom being accorded the parties in this respect 
(Article 4). The Commission would require that each of the arbitrators 
‘‘should be chosen from among persons of recognized competence in inter- 
national law’’ (Article 4), a phrase which is sanctioned by practice.** The 
phrase used in the instant Article I, ‘‘jurist of repute,’’ has also been used 
in practice ** and is sufficiently broad to permit the greatest flexibility while 
it is sufficiently precise to ensure that the necessary standards of competency 
are maintained. It is not impossible that the Commission’s qualification 
would be used by captious litigants to contest the appointment of Justices 
from the Supreme Court of the United States, who have in the past acted 
as international arbitrators and yet who conceivably might be said not to 
have theretofore achieved ‘‘recognized competence in international law.’’ 
It must be remembered that the proposed phrase is appropriate to inter- 
national adjudication, from which it is derived, since the quality of the 
judges bears directly on the respect and confidence to be accorded the 
international court by the states of the world, but that in ad hoc arbitra- 
tions the naming of the arbitrators will be primarily in the hands of the 
parties litigant who will select their arbitrators on the basis of such quali- 
fications as will most likely conduce to a final settlement of the particular 
dispute. 

The procedure for appointing arbitrators upon a failure of parties to 
do so is somewhat simpler and more expeditious under the above Article I 
than under corresponding Article 3 of the Commission Draft. The latter 
includes an additional step of reference to third states to make such 
appointments, upon the failure of which the necessary appointments are 
to be made by the President of the International Court of Justice and 
certain other members in rotation, if any one of them shall be prevented 
from acting. It may be observed that experience has shown that the draft- 
ing of a provision in the compromis covering the procedure for the re- 
placement of an arbitrator is somewhat a matter of art.** 


44 Supra, note 28. 45 Supra, note 29. 
46 Supra, note 33. 
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ARTICLE II 


The Tribunal shall finally decide, in accordance with the principles 
of international law, justice, and equity,—[dispute]. 


Comment 


Statement of question for decision. The dispute or disputes pending 
between the parties which are to be referred to the tribunal for decision 
should not be referred to in general terms, but the exact question or ques- 
tions for decision by the tribunal should be stated with careful precision.** 
Thus the clear and exact manner in which the questions to be decided by the 
arbitrator were stated in the compromis, in the dispute between the United 
States and Great Britain involving the boundary between the United 
States and Canada in the San Juan Channel, constrained the arbitrator 
to decide on the exact point desired to be resolved and thereby conduced 
to the ready acceptance of the award by the parties.** 

Law applicable. Usually the compromis will state the law which the 
tribunal is to apply in deciding the dispute. If it should be silent on 
this matter, then the tribunal should decide on a basis of international 
law.*® There is no one formula setting forth the law to be applied by 
the tribunal which will be appropriate for all cases. In some instances, 
as in the Alabama Claims Arbitration, the German-American War Claims 
Arbitration, and the arbitration of the claims against Mexico arising out 
of the revolutionary disturbances of 1910-1920, the parties will desire to 
lay down specific rules to be applied by the tribunal. In others, the 
parties may desire a decision on the basis of equity.°° A case in which 
it is doubtful whether there is any applicable international law should 
not be submitted to a tribunal for decision on the basis of international 
law, but, instead, on the basis of justice and equity or ez aequo et bono. 
The phrase ‘‘international law, justice and equity’’ above set forth has 
been used in a number of arbitrations and accordingly has had the benefit 
of considerable judicial construction. It evidences the intent of the parties 
that a decision on the basis of legal rules and legal reasoning is desired, 
yet it affords sufficient flexibility so that the tribunal can render a de- 
cision consonant with law and justice and not be constrained to pronounce 
a non liquet for the lack of applicable law.™ 


47 Carlston, pp. 33-34. 

48 J. B. Moore, History and Digest of the International Arbitrations to Which the 
United States Has Been a Party (Washington, D. C., 1898), Vol. 1, pp. 226-236. 

49 Projet, 1875, Art. 18, p. 131; Mérignhac, p. 296; Carlston, p. 80. 

50 Carlston, p. 159. 

51 Id. at p. 158, and Secs. 46-50, for a discussion of the meaning of the terms ‘‘equity’’ 
and ‘‘ex aequo et bono’’; see also M. O. Hudson, The Permanent Court of International 
Justice 1920-1942 (New York, 1943), pp. 615-621. 
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Relevant provisions of Draft on Arbitral Procedure of the International 
Law Commission. Article 12 of the Draft has two paragraphs which are 
apparently intended to be disjunctive in application. The first of these 
provides that: ‘‘In the absence of any agreement between the parties 
concerning the law to be applied, the tribunal shall be guided by Article 
38, paragraph 1, of the Statute of the International Court of Justice.’’ 
The second flatly provides that: ‘‘The tribunal may not bring in a finding 
of non liquet on the ground of the silence or obscurity of international law 
or of the compromis.’’ If the second paragraph is intended to be read 
independently of the first paragraph and to apply to any international 
arbitration, without regard to whether it has adopted as the applicable 
law the provisions of Article 38, paragraph 1, of the Statute, then, as 
stated in the Commission’s comment on this article, the article indeed ‘‘con- 
tains one of the most important stipulations in the whole Draft.’’ 

If the compromis should provide, either expressly or as a result of the 
application of Article 12, paragraph 1, of the Draft, that the provisions of 
Article 38, paragraph 1, of the Statute shall be the governing law, then 
there is support for the view that the tribunal should not declare a non 
liquet for the lack of pertinent rules of international law.®*? If the com- 
promis should, however, express the desire of the parties that a decision 
should be reached on the basis of international law exclusively, a failure by 
the tribunal to carry out that command would entrain the nullity of the 
ensuing award.®* Hitherto, a desire by the parties that a decision should 
be reached even in the absence of applicable international law would be 
expressed in the compromis in a grant of power to decide ex aequo et bono. 
In such circumstances the tribunal is not to reach its decision on its sub- 
jective views of equity, but is to arrive at a decision consonant with justice 
and by means of a faithful application of legal principles and judicial 
reasoning, though not necessarily with strict adherence to technical rules 
of law. <A clear grant of power so to decide is necessary.** 

If the tribunal were directed by the compromis to reach its decision 
solely according to the rules of international law and such rules should be 
lacking, it is questionable whether the tribunal would be in a position to 
enter any decision other than a non liquet. In its comment on Article 9 
(g) of its Draft, however, the International Law Commission states that 
it ‘‘takes the view that the tribunal is always entitled to adjudicate on the 
basis of general principles of law considered to be rules of positive law 
[presumably even in the absence of applicable rules of international law], 
but is not entitled . . . to judge contra legem, without the consent of the 
parties. ’’ 


52 H. Lauterpacht, The Function of Law in the International Community (Oxford, 


1933). 
58 Carlston, Sec. 41. 54 Id., Sec. 46. 
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ArtIcLE III 


The procedure to be followed by the Governments and by the 
Tribunal in this arbitration shall be pursuant to the rules of pro- 
cedure hereinafter set forth: 


Comment 


It will here be necessary to set forth those rules of procedure which are 
deemed most suitable for the particular arbitration. For this purpose 
resort may be had to the annotated draft rules of procedure below, page 
226. 

Relevant provisions of the Draft on Arbitral Procedure of the Inter- 
national Law Commission. As with previous attempts to codify interna- 
tional arbitral procedure,®* the troublesome and perplexing details of 
procedure, in the sense of rules regulating the litigious proceedings, are 
left to formulation by the tribunal itself with the provision that: ‘‘In the 
absence of any agreement between the parties concerning the procedure of 
the tribunal, the tribunal shall be competent to formulate its rules of 
procedure’’ (Article 13). The items which the compromis should cover 
are listed, without much suggestion as to the substance thereof, in Article 
9, including the provision that the ‘‘compromis . . . shall specify . . . the 
procedure to be followed, or provisions for the tribunal to establish its 
own procedure.’”’ 


ARTICLE IV 


The decision of a majority of the members of the Tribunal shall be 
the decision of the Tribunal. 


Comment 


Method of reaching award. When a tribunal is composed of more than 
one member, it becomes desirable to specify the method of reaching a 
decision. In the absence of any such provision, it would seem that the 
decision of a majority of the members would be the decision of the 
tribunal.**® The above draft reflects the customary language of provisions 
covering this question. 

Withdrawal of arbitrator; default judgments. It will be observed that 
the last paragraph of Article I swpra does not cover the case when an 
arbitrator withdraws from the deliberations of the tribunal under the di- 
rection of his government, as has upon occasion occurred.** Does the 
tribunal have the power to enter a default judgment in such circumstances? 
Does any such power extend to a case in which the tribunal has had the 


85 Id., Sec. 6. 
5¢ Ralston, pp. 109-110, citing the St. Croix River case under the Jay Treaty and the 
Reserved Fisheries Claims with Great Britain; see Projet, 1875, Art. 21, p. 132; Hague 
Convention of 1907, Art. 78, p. 306. 57 Carlston, Sees. 13, 14. 
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benefit solely of an ex parte presentation and discussion by one of the 
governments only? While international precedent is not altogether clear 
upon these questions, it is believed that tribunals do not have the power 
to enter default judgments except when expressly authorized by the 
compromis.*® There is obviously no objection to including sucha pro- 
vision in the compromis, but it is felt extremely unlikely that any govern- 
ment would agree to such a grant of power and, if in the exceptional case 
a government might be so inclined, it would hedge its acceptance of the 
principle with carefully defined limitations. In other words, and para- 
phrasing the concepts of Eugen Ehrlich, ‘‘the Legal Provisions must not 
be too far from the Living Law of custom.’’ The conditions of the pro- 
posed draft compromis should not be so onerous that it will not be resorted 
to by states. Accordingly, no provision covering default judgments is 
included. The language of this article should, however, be considered in 
conjunction with that of Articles VIII and IX infra covering revision 
and appeal. 

Relevant provisions of Draft on Arbitral Procedure of the International 
Law Commission. The Draft provides that ‘‘All questions shall be de- 
cided by a majority of the tribunal’’ (Article 19, paragraph 2), yet per- 
mits tribunals to be composed of an even number of arbitrators, such as 
two (Article 4, paragraph 2). It would seem unwise to envisage the 
constitution of tribunals in which a stalemate can occur by virtue of an 
equal division among the members.” It is the function of tribunals to 
decide disputes. 

The Commission’s Draft would limit the withdrawal of an arbitrator, 
either of his own volition or on the request of the government which has ap- 
pointed him, to ‘‘exceptional cases’’ and then only ‘‘with the consent of the 
other members of the tribunal’’ (Article 7, paragraph 1). The Draft fur- 
ther provides that: ‘‘Should the withdrawal take place, the remaining mem- 
bers shall have the power, upon the request of one of the parties, to continue 
the proceedings and render the award’’ (Article 7, paragraph 3). This 
last provision is apparently to prevail over all provisions to the contrary 
which the parties may include in the compromis (Article 9 (e) and (f)). 
Replacement of an arbitrator during the course of the proceedings is ex- 
pressly prohibited except with the consent of all the parties (Article 5). 

The question arises whether the International Law Commission Draft 
introduces one rule of law for single-member tribunals and another for 


58 Id. at Sec. 11; see Carlston, supra, note 37, as well as discussion in Report of the 
International Law Commission covering its Second Session 5 June-29 July 1950, General 
Assembly, 5th Sess., Official Records, Supp. No. 12, pp. 20-21 at par. 180 (U. N. Doc. 
A/1316); this JourNAL, Supp., Vol. 44 (1950), p. 145. 

59 Such bodies are more properly known as ‘‘ joint commissions.’’ See C. C. Hyde, 
International Law Chiefly as Interpreted and Applied by the United States (2d rev. ed., 
Boston, 1945), Vol. 2, p. 1644. 
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tribunals having more than one member. While a single arbitrator could 
act as his own judge on the question of whether an ‘‘exceptional case’’ was 
present and consent to his own withdrawal, the single-member tribunal 
obviously could not in such case ‘‘continue the proceedings and render 
the award.’’ The arbitrator could in such case then be replaced with the 
consent of all the parties (Article 5), a condition which applies in any 
situation in which a sole arbitrator ceases to act. Thus the limitations on 
the power of withdrawal envisaged by the tribunal would appear to apply 
only to tribunals of more than one member. 

Even in the circumstances contemplated by the Draft, namely, the 
existence of an ‘‘exceptional case’’ and the granting by the tribunal of 
consent to withdrawal, the party whose arbitrator was thus withdrawn 
faces the risk of a decision by a truncated tribunal other than the tribunal 
originally contemplated and agreed upon, for, in such case and upon 
motion of the other party, ‘‘the remaining members shall have power .. . 
to continue the proceedings and render the award”’ (Article 7). 

In the first place, it would seem unwise and illogical thus to distinguish 
between single-member tribunals and tribunals of more than one member. 
No premium on the use of the former should be introduced. In the second 
place, if all the conditions envisaged by the Commission have been met 
and a withdrawal has properly taken place, the party whose arbitrator 
has thus been withdrawn should have an unimpaired opportunity to re- 
place him before the proceedings continue. Adherence to existing practice 
here seems preferable as against the Commission’s innovation. 

The Commission’s Draft would authorize tribunals to enter default judg- 
ments (Article 20). That such a provision is not altogether supported by 
law and practice seems to be recognized in the Commission’s comment 
that the article represents ‘‘a step forward in the law of arbitral pro- 
eedure.’’ As above noted, the Draft would preclude the parties from 
including in the compromis any provision overriding those of Article 7, 
paragraph 3, but contains no corresponding language which would de- 
prive the parties of the privilege to include in the compromis an express 
denial of any power in the tribunal to enter a default judgment. 

A few general observations concerning the approach of the International 
Law Commission to the codification of the law of international arbitral 
procedure may be appropriate at this point. First, to the extent that the 
Draft on Arbitral Procedure represents a codification of rules of applicable 
international law established in practice, the Draft in general has in it few 
provisions representing statements of principles not previously included in 
essentially similar language in prior statements of rules relative to inter- 
national arbitral procedure, such as the Hague Convention of 1907 and the 
Revised General Act. The absence of a formulation of rules of procedure 
in the strict sense of the term has previously been noted.* Second, the 


60 Supra, p. 204. 
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Draft seeks to establish, through a number of provisions which are ac- 
knowledged to be innovations, a form of arbitration which the Commission 
describes as ‘‘judicial arbitration . . . based on the necessity of provision 
being made for safeguarding the efficacy of the obligation to arbitrate.’’ 
These provisions include, in addition to the restrictions on the right of 
withdrawal and the authorization of default judgments previously noted, 
a provision covering what may be termed a compulsory compromis, namely, 
the drawing up of a compromis for an arbitration by others when the 
parties themselves fail to do so after entering into an undertaking to 
arbitrate (Article 10). 

While it is desirable to call attention to the various circumstances in 
which an agreement to arbitrate may be rendered nugatory by an ob- 
structive attitude taken by one of the parties, as the Commission does, it 
may be questioned whether the larger interests of the international com- 
munity will be served by transforming the existing conception of ad hoc 
arbitration into the conception of judicial arbitration as envisaged by the 
Commission. For it must be remembered that arbitration is but one of a 
number of means for pacific settlement of disputes available to parties; * 
that the International Court of Justice is already available to parties in 
dispute with an established procedure of judicial settlement such as the 
Commission would like to create for ad hoc arbitration; that the strength 
of the existing system of international arbitration as a means for the pacific 
settlement of disputes lies in its flexibility and responsiveness to the will 
of the parties, even though as a procedure it is subject to the interruptions 
which the Commission now seeks to remedy; that these interruptions or 
breakdowns of arbitration have in practice been few in number as against 
the great number of international arbitrations which have taken place 
successfully; that many of these breakdowns could have perhaps been 
avoided by a more skilled use of technique; and, finally, that the ultimate 
end to be sought is to preserve all the various procedures developed 
through history which will conduce to the amicable settlement of inter- 
national disputes. Abuse of the privileges of the process of arbitration 
which has upon occasion occurred does not necessarily mean that those 
privileges should be destroyed when their existence represents a continuing 
safeguard to the great number of states and a strong inducing factor 
leading them to adopt the process as a means for the settlement of their 
disputes. The theoretical perfection of the process should not be carried 
to the point where it loses its unique identity, merges with the system of 
adjudication of the International Court of Justice, and discourages resort 
to the arbitral process by states. 


61 U. N. Charter, Art. 33, par. 1. 
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ARTICLE V 


The Tribunal shall render an award within from the close of 
its proceedings, except that if the proceedings or deliberations of 
the Tribunal shall be interrupted by an undue delay on the part of one 
of the Governments in the presentation of its case or by the temporary 
incapacitation of one of the members of the Tribunal or otherwise, 
the Tribunal shall be authorized to extend the term of its existence 
for a period of time not exceeding that of such interruption, provided, 
however, that such extension of term shall not exceed ; 


Comment 


Term of tribunal. While in the interest of expedition it is desirable 
that the compromis should include a provision covering the time within 
which the tribunal should complete its labors, this provision should not 
become an instrument of oppression or injustice. For if one of the parties 
should unduly delay its presentation of its case, the tribunal will not be 
prone to refuse altogether to admit the late pleading or evidence.*? The 
party which is diligent in meeting its obligations in the prompt submission 
of its pleadings, evidence and arguments will in such circumstances be 
put at a disadvantage if it attempts to meet the time limits of the com- 
promis. The difficulties were succinctly summarized by United States 
Agent Hunt in the United States-Panama General Claims Arbitration as 
follows: 


The delays on the part of the Panamanian Government in filing its 
pleadings finally totaled 62 months and 11 days, whereas the pleadings 
of the United States were filed a net total of 10 months and 23 days 
ahead of time. Panama thus gained, and the United States lost, a 
total of 73 months and 4 days in the matter of pleading 26 cases. As 
a matter of fact, the Government of Panama so neglected the pleadings 
in its own cases in several instances that, in order to allow them to come 
before the Commission for adjudication during its existence, the 
United States was compelled to forego some of the time allowed for 
the filing of its reply briefs (60 days) and, in several cases, filed such 
pleadings, as an accommodation to the Panamanian Government, in 
30 days or less. See schedule of pleadings, post, p. 854. Future 
claims conventions should contain provisions making a repetition of 
this condition impossible without proper excuse or appropriate penal- 
ties.** 


It is the purpose of the above clause to include a means of regulating 
the difficulty pointed out by Agent Hunt. If the tribunal should deter- 
mine that one of the parties has unduly delayed its presentation of its 
cases, the tribunal would then be authorized to extend the term of its 
existence for a commensurate period. The above clause is not made limita- 
ive, however, but is rather declaratory of a general principle. Thus the 


62 Carlston, pp. 25-26. 63 Op. cit. (supra, note 33), at p. 18. 
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temporary incapacitation of a member of the tribunal may also be the 
cause for an extension of time.** Provision for a fixed period beyond which 
no extension of term can be made is included. 

The period of time set forth in the above article is not measured from 
the date of the first meeting of the tribunal or some other date not neces- 
sarily directly related to the course of the litigious procedure before the 
tribunal, but instead is fixed to begin with the close of the proceedings 
before the tribunal, a date clearly defined in the draft rules of procedure 
referred to in Article III supra. 

Relevant provisions of the Draft on Arbitral Procedure of the Interna- 
tional Law Commission. The Draft recognizes that the compromis shall 
fix ‘‘the time limit within which the award shall be rendered’’ (Article 
9 (h), see also Article 23) ; but is somewhat ambiguous as to the power and 
authority of the tribunal after the expiration of this period, for, in such 
case and if the parties have failed to agree on an extension of the period, 
the Draft provides that ‘‘the tribunal may refrain from rendering an 
award’’ (Article 23, italics supplied). The mandatory ‘‘shall refrain’’ 
would seem to be preferable here. 


[Alternative article for use in multi-claims arbitration] 


ARTICLE V 


The tribunal shall be bound to hear, examine and decide all claims 
over which it has jurisdiction within a period of months corresponding 
in number to one of the number of claims duly filed with it, such 
period to commence when the closing of proceedings in one of such 
claims shall first occur. If one of the Governments shall delay the 
presentation of one or more of its cases for a substantial period of time, 
the Tribunal shall be authorized to extend the term of its existence 
as above provided for a period of time not exceeding that of such 
delay or delays, provided, however, that such extension of term shall 
not exceed 


Comment 


Term of tribunal in multi-claims arbitration. The above article stems 
from a suggestion made by Agent Hunt in the United States-Panama Gen- 
eral Claims Arbitration.® On the one hand, a provision limiting the time 
allowed the tribunal for reaching the award is desirable in order to avoid 
the proceedings’ becoming unduly protracted. On the other hand, fixed 
periods of times such as a term of years have often been insufficient, neces- 
sitating one or more conventions extending the life of the tribunal. If the 
compromis allows the filing of claims arising subsequently to its signature, 
it is impossible to forecast what these claims may be and the time required 
for their decision. The formula suggested has the advantage of making 


64 See generally in this conrection Witenberg, pp. 284-288. 
65 Op. cit. (supra, note 33), at p. 25. 
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the term of the tribunal directly correspond to the magnitude of the labors 
before it. The fraction left blank could be ‘‘one-fourth,’’ ‘‘one-third’’ or 
‘*one-half,’’ depending upon the complexity of the claims to be adjudicated. 
The measurement of the period of time is thus made independent of such 
irrelevant events as the exchange of ratifications, first meeting of the 
tribunal, etc., and instead is fixed upon the initiation of the litigious pro- 
ceedings. It is the time of the beginning of the work of the tribunal that 
should be controlling in fixing any period for the completion of its labors. 

The risk involved in the above article is that it may be subject to abuse 
and lead to an undue prolongation of the arbitration proceeding. For 
that reason a proviso is included at the end of the article whereby the 
parties may fix a period beyond which no such extensions of term may be 
made by the tribunal. 

ARTICLE VI 


The award of the Tribunal shall be binding upon the Governments, 
which shall execute it in good faith. 


Comment 


Binding effect of award. The foregoing clause sets forth the obligations 
of the parties under international law in entering upon the arbitration of 
their dispute.** 

Relevant provisions of the Draft on Arbitral Procedure of the Interna- 
tional Law Commission. A similar provision appears in the Draft, which 
however, includes the additional provision that the ‘‘award is binding . . . 
when it is rendered’’ (Article 27). The exact circumstances governing the 
time when the award becomes binding are set forth in detail in Article 33 
of the draft rules of procedure infra. 


ArTIcLE VII 


Any dispute which may arise between the Governments as to the 
interpretation or execution of the award shall be submitted to the 
Tribunal for decision by a request emanating from one of the Govern- 
ments and jurisdiction for such purpose is hereby reserved. 

If it shall not be possible to reconstitute the Tribunal and no special 
agreement for the settlement of such dispute shall have been concluded 
between the Governments within six months from the date when one of 
them shall have requested the other to enter upon negotiations for the 
conclusion of such a special agreement, either of the Governments 
shall be entitled to submit such a dispute, by means of an application, 
to the International Court of Justice for judgment. 


Comment 


Interpretation of award. A special provision in the compromis is neces- 
sary to reserve jurisdiction in the tribunal in order to enable it to decide 


66 Carlston, Ch. 5. 
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disputes as to the interpretation of the award after the tribunal has 
otherwise become functus officio.** The foregoing clause permits such 
proceedings to take place at any time, even in circumstances in which it 
might be impossible to reconstitute the tribunal for that purpose. If 
the term of the existence of the tribunal has not finally expired, as pro- 
vided in Article V of the compromis, the provisions of Article 36 of the 
draft rules of procedure, infra, would permit interpretation or rectification 
of the award to be made. The above article is intended to apply after 
said Article 36 ceases to have force and effect. 

Relevant provisions of the Draft on Arbitral Procedure of the Interna- 
tional Law Commission. The above Article VII is consistent with Article 
28 of the Draft, but (1) is more explicit as to the reservation of jurisdiction 
by the tribunal for purposes of interpretation or execution of the award, 
for only in the Comment on Article 28 is it said that an application for 
interpretation automatically prolongs the term of the tribunal, and even 
such Comment is not entirely clear as to whether an application for in- 
terpretation will have such an effect if it is made after the expiration of the 
term; (2) includes questions involving the execution of the award as well as 
of its interpretation; and (3) regulates in detail the procedure to be fol- 
lowed if it should not be possible to reconstitute the tribunal for this 


purpose. 
ArTICLE VIII 


If, following the publication of the award, there shall be discovered 
a fact of such a nature as to have a decisive influence upon the award, 
which fact was, when the award was rendered, unknown to the 
Tribunal and also to the Government claiming revision under this 
article, always provided that such ignorance was not due to negligence, 
a motion for revision of the award may be brought before the Tribunal 
within three months following the discovery of such fact and juris- 
diction for such proceedings in revision is hereby reserved. 

If it shall not be possible to reconstitute the Tribunal and no special 
agreement for the settlement of the question shall have been concluded 
between the Governments within six months from the discovery of 
such fact, either of them shall be entitled to submit such question, by 
means of an application, to the International Court of Justice for 
judgment. 

Comment 


Revision of award. As above pointed out, procedure for revision of 
the award based upon the discovery of new evidence occurring after the 
tribunal has dissolved must be expressly provided for in the compromis; 
no power of revision exists in the tribunal after it has become functus 
officio.* Pursuant to Article 83 of the Hague Convention of 1907, a num- 
ber of conventions have stipulated a prescriptive period within which the 
application for revision must be made.*® The purpose of such a period of 


67 Id., Sec. 80. 68 Carlston, Secs. 75, 76. 
69 £.g., Art. 48, Pact of Bogoté, April 30, 1948, op. cit. (supra, note 19), at p. 23. 
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limitation is to ensure the finality of the award. It is believed, however, 
that the interests of finality can better be harmonized with the interests 
of justice by not including a provision for any such prescriptive period 
and, instead, imposing the requirement that proceedings in revision can 
be invoked by a party only if such party shall be free from negligence 
and shall act promptly to bring about a revision of the award.”° 

It may well be impossible with the lapse of time to refer the proceedings in 
revision back to the same tribunal which rendered the award, as required 
by Article 83 of the Hague Convention and other conventions based upon 
it. Accordingly, provision is made above for reference of such cases to the 
International Court of Justice, if the parties shall fail to arrive at a new 
compromis for the settlement of the question.” 

Relevant provisions of the Draft on Arbitral Procedure of the Interna- 
tional Law Commission. The above Article VIII is consistent with the 
provisions of Article 29 of the Commission Draft except for the fact that 
the former provides that proceedings for revision must be initiated within 
three months from the discovery of the new fact, while the latter provides 
for a period of six months. The above Article VIII also regulates in 
somewhat more detail the steps preliminary to a referral of the question 
to the International Court of Justice. 


ARTICLE IX 


If, within two months following the publication of the award, one 
of the Governments shall contend that the award is void, in whole or 
in part, and if, within a period of six months from the date such con- 
tention is first raised, the Governments shall fail to agree as to the 
disposition of the question thereby raised or means for its final settle- 
ment, either Government may submit this fresh dispute to the Inter- 
national Court of Justice, by means of an application, and jurisdiction 
is hereby conferred by the Governments on the Court to decide such 
dispute finally in accordance with the rules of procedure then in force 
before the Court. The decision of the Court shall determine if and 
to what extent the disputed award suffers from a defect affecting its 
validity and binding force, as well as the questions to be referred back 
to the Governments for arbitration with a view to a decision on their 
merits. If the award shall be determined to be only partially null, 
the Court shall, nevertheless, have the power in its discretion to decide 
that the entire subject-matter of the original dispute shall be referred 
back for arbitration on its merits. 

If, within six months of the publication of the judgment of the 
Court in the nullity proceedings, the Governments shall have failed 
to conclude a new special agreement for the settlement of the questions 
so referred back to the Governments for arbitration, either of the 
Governments shall be entitled to submit such questions, by means of 
an application, to the International Court of Justice for judgment. 


70 See D. V. Sandifer, Evidence before International Tribunals (Chicago, 1939), p. 297. 
71 See generally in connection with the foregoing id., Ch. 9, and Carlston, Secs. 75-79. 
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Comment 


Appeal. The need for a system of appeal to regulate by law claims of 
nullity of an arbitral award advanced by the parties has often been strongly 
urged.?? Claims of this nature should be raised promptly following the 
publication of the award. Accordingly, provision is made in the above 
draft of a definite and very limited period of limitation within which such 
charges must be raised. The draft is based upon the discussions concern- 
ing proposals to confer appellate jurisdiction upon the Permanent Court 
of International Justice ** and limits the appellate jurisdiction of the pres- 
ent International Court of Justice to indicating the respects in which the 
attacked award was vitiated by defects affecting its validity and binding 
force. The issues thus raised by the Court are to be referred back to the 
parties for a new arbitral determination on their merits. If, however, 
the parties fail to arrive at a new compromis for the arbitration of such 
issues, the matter may be finally determined by the Court itself. The 
procedure on appeal before the Court is governed by Article 67 of the 
Rules of Court." 

Relevant provisions of the Draft on Arbitral Procedure of the Interna- 
tional Law Commission. The Draft varies from the above Article LX in the 
following respects: 


1. The Commission’s Draft provides for only three causes of nullity, 
whereas the above Article [IX leaves open for determination by the Court the 
question of law whether the grounds for nullity advanced in any one case 
are to be sustained. The latter procedure would seem preferable if only for 
the reason that it avoids all questions of the scope and application of the 
grounds of nullity set forth by the Commission in Article 30. The basic 
evil here to be overcome, as pointed out in discussions on this subject in 
the League of Nations, is to take charges of nullity out of the hands 
of parties and to bring such charges before a judicial tribunal so that they 
may not be used as a shelter for the non-execution of an award by a dis- 
satisfied losing party.** To define in a restrictive manner the grounds for 
nullity is to preserve the old anarchic system of leaving the determination 
of charges of nullity to the parties themselves, to the extent that the defi- 
nition should in experience turn out to be not sufficiently broad. 

2. The Draft does not clearly make evident an intent that it is to extend 
to cases in which an award is contended to be partially as well as wholly 
void. 

3. The Draft authorizes the International Court of Justice, in cases in 
which charges of nullity are referred to it, to declare the award void, but 
does not in terms require it to specify the questions to be sent back to the 


72 Carlston, Ch. 7. 78 Id., Secs. 85-87. 

74 Ser. D, No. 1 (2d ed., 1947), p. 77. 

758. Rundstein, ‘‘La Cour Permanente de Justice Internationale coinme instance de 
recours,’’ Académie de Droit International, Recueil des Cours (1943), Vol. 43, p. 109. 
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parties for arbitration with a view to a decision on their merits, as does 
the above Article IX. The Draft merely provides that ‘‘the dispute shall 
be submitted to a new tribunal’’ (Article 32). 

4. The above Article IX provides an expeditious and simple procedure 
for settling charges of nullity in cases where the parties fail to agree upon 
a new arbitration, whereas that of the Commission’s Draft is somewhat 
more cumbersome (see Article 32 incorporating by reference the procedure 
for naming arbitrators set forth in Article 3) and may be incomplete in 
that it fails to refer to the provisions of Article 10 establishing a substitute 
procedure for drawing up a compromis when the parties are unable to 
agree thereon. 

ARTICLE X 


Each Government shall designate an agent, and such counsel as it 
may desire, to represent it before the Tribunal in accordance with 
the rules of procedure set forth in Article III hereof. 

Each Government shall designate a secretary, such secretaries to 
act as joint secretaries of the Tribunal as set forth in said rules of 
procedure. 


Comment 


Agents and Secretariat. The parties are represented before the tribunal 
by agents and counsel.”* The agent is the ‘‘official and final representative’’ 
of his government ™ and acts as an intermediary between his government 
and the tribunal."* He represents his government in the prosecution of 
its case before the tribunal and has the ‘‘capacity to assume commitments 
in its behalf with reference to the litigation.’’*® He may be assisted by 
counsel,*° who are. subject to his general control.** It is not necessary 
that agents or counsel be lawyers,** though self-interest will ensure that 
governments will select persons of acknowledged competence in the law to 
represent them. The functions of the agents and of the secretaries are 
set forth in detail in the draft rules of procedure below. 


ARTICLE XI 


Each Government shall bear its own expenses, including compensa- 
tion of the member of the Tribunal named by it. The expenses of the 
Tribunal, including the compensation of the chairman of the Tribunal, 
shall be borne by the Governments in equal proportions. 


76 Projet, 1875, Art. 13, p. 129; Mérignhac, p. 144. 


77 Ralston, p. 194. 78 Hague Convention of 1907, Art. 62, p. 303. 
79 M. O. Hudson, International Tribunals Past and Future (Washington, D. C., 1944), 
p. 88. 


801, C. J., Statute, Art. 42, Ser. D, No. 1 (2d ed., 1947), p. 48. 

81 Ralston, p. 194. 

82M. O. Hudson, op. cit. (supra, note 79), at p. 87; cf. Hague Convention of 1907, 
Art. 62: ‘‘The members of the Permanent Court may not act as agents, counsel, or 
advocates except on behalf of the Power which appointed them members of the Court.’’ 
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Comment 


Payment of expenses. The expenses of an international tribunal are 
substantial ; for example, the appropriations of the United States to defray 
the expenses of the United States-Mexican Mixed Claims Commissions ex- 
ceeded two and one-half million dollars.** It is accordingly necessary to 
provide in the compromis how these expenses shall be borne. The foregoing 
clause reflects the customary arrangement governing the sharing of such 
expenses.** It will be observed that the amount of compensation to be 
paid the arbitrators is left to later determination by the parties, a neces- 
sary arrangement in view of the fact that the naming of the arbitrators 
is to take place following the execution of the compromis. The amount of 
such compensation and the time for its payment should be reached by free 
agreement between the governments and the persons concerned.** The 
arrangement for an advance payment of costs to the arbitrator adopted 
in the Island of Palmas case is a useful precedent.*® When the arbitrator 
is the head of a state, Moore states that ‘‘the only acknowledgment given of 
his services is an expression of thanks, and the more substantial testi- 
monial, whatever it may be, is bestowed upon the persons to whom he may 
have delegated the discharge of certain functions.’’ ** 

If the number of international arbitrations should increase significantly 
in the future, a central bureau to handle administrative details for all 
arbitrations would perhaps considerably reduce expenses. The joint sec- 
retaries provided for above could probably then be eliminated. 


ARTICLE XII 


This convention shall be ratified by the Governments in accordance 
with their respective constitutions. Ratifications of this convention 
shall be exchanged in as soon as practicable and the convention 
shall take effect on the date of the exchange of ratifications. 

In witness whereof, the respective plenipotentiaries have signed and 
affixed their seals to this convention. 

Done in duplicate at , this 


day of , 19 


ANNOTATED DRAFT RULES OF PROCEDURE 
ArTICcLE 1. Office of Tribunal. The Office of the Tribunal shall, 


until it is otherwise ordered, be established and maintained in ——, 
where its records shall be kept. 
83 Carlston, p. 5, note 4. 84 Systematic Survey, pp. 115-116. 


85 See M. O. Hudson, op. cit. (supra, note 51), at p. 9, note 44, for a statement of 
sums paid to arbitrators as compensation in various cases. 
86 Agreement of Jan. 23, 1925, between the U. S. and The Netherlands, Art. 6, U. 8. 


Treaty Series, No. 711. 
87 J. B. Moore, A Digest of International Law (Washington, D. C., 1906), Vol. 7, 


p. 50. 
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ArticLeE 2. Meetings. The tribunal shall fix the time and place of 
its second meeting and all subsequent meetings, within the territories 
of and , as may be convenient, subject always to the special 
instructions of the Governments. The chairman of the Tribunal is 
authorized in his discretion to exclude from the meetings persons 
having no connection with the Tribunal or the respective Agencies. 


Comment 


It was at one time felt that the seat of the tribunal should be in the 
territory of a third state.** The Permanent Court of Arbitration was to 
meet at The Hague, unless the parties otherwise directed.*® Recent prac- 
tice, however, has sought to serve the convenience of the parties, and 
tribunals have tended to meet in the capitals or elsewhere in the territory 
of one or the other of the parties. The above article reflects this practice. 
If the compromis should be silent on the place of meeting, then the 
tribunal has the power to fix such place.*° Sometimes the compromis has 
expressly granted the tribunal the power to fix the place of its meetings.” 
Proceedings might be facilitated, however, if the compromis should fix the 
date and place of the first meeting,®? and Article I of the draft compromis 
above so provides. 

Some decades ago fear was expressed of the risks of holding public 
hearings of the tribunal in large cities, when popular pressures may be 
brought to bear.** The closing of the hearings to the public has been 
urged as a principle of prudence and precaution.** It has been proposed 
that attendance at the hearings be limited to publicists, members of the 
press, diplomats and jurists.®° In the light of the fact that hearings of 
judicial tribunals are today almost universally public, it is felt that the 
public should be excluded only when necessary to preserve order.*% To be 
distinguished, of course, are the deliberations of the tribunal in reaching 
its decision, which must be private. Also to be distinguished in this con- 
nection are proceedings of commissions of inquiry, which, in view of the 


88 Acremant, p. 81; Mérignhac, p. 241. 

8° Hague Convention of 1907, Art. 60, p. 298, 

90 Projet, 1875, Art. 8; Witenberg, p. 86. 

91 Z.g., Convention of Sept. 8, 1923, between the U. 8S. and Mexico (General Claims 
Commission), Art. 2, op. cit. (supra, note 43). 

%2 See Witenberg, p. 87; Convention of Sept. 8, 1923, between the U. S. and Mexico, 
Art. 2, op. cit. (supra, note 43). 93 Mérignhac, p. 243. 

%4 Witenberg, p. 91, citing remarks of M. Fromageot. 

95 Mérignhac, p. 243. 

96 Art. 46 of the Statute of the I. C. J. is believed to set forth the principles generally 
applicable in this connection: ‘‘The hearing in Court shall be public, unless the Court 
shall decide otherwise, or unless the parties demand that the public be not admitted.’’ 
Ser. D, No. 1 (2d ed., 1947), p. 48. 
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delicacy of their task, should also be private.** The foregoing language 
gives the tribunal the necessary power to exclude any member of the 
public when this is desirable.** 


ArtictE 3. Records. A duplicate minute book shall be kept by 
each of the two secretaries in his own language, in which shall be 
promptly entered a chronological record of all proceedings of the 
Tribunal. The minutes shall be signed by the members of the Tribunal 
and the secretaries. Such additional books and records shall be kept 
by the secretaries as shall be required by these rules or directed by 
the Tribunal. 


Comment 


Written records should be kept by the secretaries of all acts of the 
tribunal and proceedings before it, including a brief description of all 
pleadings filed with it and the date of each such filing. Articles 59 and 
60 of the Statute of the International Court of Justice set forth in consider- 
able detail the information which should be included in the minutes of 
the tribunal.® 


[ Additional articles for use in a multi-claims arbitration] 


ArticLE 3 A. Register. A duplicate register book shall be kept 
by each of the two secretaries in his own language, in which shall be 
promptly entered, on the formal filing of each claim with the Tribunal, 
the name of the claimant and the amount claimed, whereon in addi- 
tion shall be recorded all the proceedings held in relation thereto as 
they occur. The Tribunal shall rule upon the correctness of any con- 
flicting entries found in such books. 


Comment 


Considerable records in addition to a minute book are required in the 
case of a multi-claims arbitration. It is necessary to have a registry of 
claims setting forth the necessary pertinent information in regard to each 
claim filed. It is also necessary to have an award book containing copies 


97 Hague Convention of 1907, Art. 31, p. 298. 

98 Cf. Art. 45, Rules of the British-Mexican Claims Commission under the Convention 
of Nov. 19, 1926, and Art. 41, Rules of the French-Mexican Claims Commission under 
the Convention of Sept. 25, 1924, Feller, pp. 497, 439, respectively. 

99 Art. 59 (1): ‘‘The minutes mentioned in Article 47 of the Statute shall include: the 
names of the judges present; the names of the agents, counsel or advocates present; the 
surnames, first names, description and residence of witnesses and experts heard; a brief 
record of the evidence produced at the hearing; declarations made on behalf of the 
parties; a brief record of questions put to the parties by the President or by the judges; 
any decisions delivered or announced by the Court during the hearing’’; Art. 60 (1): 
**At each hearing held by the Court, a shorthand note shall be made under the super- 
vision of the Registrar of the oral proceedings, including the evidence taken, and shall 
be appended to the minutes referred to in Article 59 of the present Rules.’’ Ser. D, No. 
1 (2d ed., 1947), p. 73; see Witenberg, pp. 97-99. 
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of all awards, orders, decisions and other acts of the tribunal.’ A notice 
book is also provided for, infra. 


ArtIcLE 3 B. Notice Book. A duplicate notice book shall be kept 
by each of the two secretaries in his own language, in which shall be 
entered all notices required by these rules to be filed. Entry shall be 
made in such notice book of the date when each notice is given, and all 
proceedings in respect and in pursuance of said notice. The Tribunal 
shall rule upon the correctness of any conflicting entries found in 
such books. 


Comment 


The notice book appears first to have been provided for in the rules of 
the German-American Mixed Claims Commission under the Agreement of 
August 10, 1922.1°* The above provision follows that used in the British- 
Mexican Claims Commission under the Convention of November 19, 1926.*°? 
Reference is also made to Article 37, infra, describing the duties of the 
secretaries, in which will be found regulations governing the giving of 
notice by the secretaries. 


ArtIcLE 3 C. Award Book. A duplicate award book shall be kept 
by each of the secretaries in his own language, in which shall be 
promptly entered all awards, opinions, including dissenting and sepa- 
rate opinions, decisions and orders and other acts of the Tribunal. 
Each such entry shall be signed by the members of the Tribunal and 
by the secretaries. 


ArTICLE 3 D. Filing of claims. A claim shall be deemed to have 
been formally filed with the Tribunal upon delivery to the secretaries 
by the Agent of one of the Governments of either (a) a memorandum 
or statement setting forth the name of the claimant, a brief statement 
of the nature of the claim, and the amount claimed, or (b) a memorial 
complying with the provisions of Article [10 B} hereof. 


Comment 


It is desirable to give the adverse party notice as promptly as possible 
of all claims against it intended to be filed with the tribunal. Only in that 
manner can the preparation of the defense in the various cases be begun in 
sufficient time to complete the litigious procedure within the time allotted. 
If claims could be filed only through the formal presentation of completed 


100 F.g., German-American Mixed Claims Commission under the Agreement of Aug. 
10, 1922, Art. VII, this JournaL, Supp., Vol. 17 (1923), pp. 133, 135-136; British- 
Mexican Claims Commission under Convention of Nov. 19, 1926, Rules of Procedure, 
Art. 53, French-Mexican Claims Commission under Convention of Sept. 25, 1924, Rules 
of Procedure, Art. 51, Feller, pp. 499, 440, respectively; U. S..Panama General Claims 
Commission under the Convention of July 28, 1926, Rules of Procedure, Arts. 3, 5 and 6, 
op. cit. (supra, note 33), at p. 844. 

101 Art. VII (f), loc. cit. (supra, note 100), at p. 136. 
102 Feller, pp. 482, 499-500. 
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memorials, the advancement of the work of the tribunal would be unneces- 
sarily delayed. Consequently, an alternative method of giving notice of 
claims is necessary. This has been afforded in the method of filing claims 
by memorandum,’ as above provided. Claims may be filed only by the 
agent and not by individual claimants or their attorneys. It should be 
noted that provision is made in the last paragraph of Article 10 B, infra, 
for the presentation of group claims in a single memorial. It is highly 
desirable that the agent winnow out all worthless claims and either refrain 
from presenting these to the tribunal for a final disposition ** or submit 
them as a group for formal dismissal, if the latter procedure should be 
required. 


ArtIcLE 3 E. Closing date for filing of claims. Every claim shall 
be filed with the Tribunal before unless in any case reasons for 
the delay satisfactory to the Tribunal shall be established, and in such 
event the period for filing may be extended by the Tribunal for such 
period of time as it may determine, though not for such a period of 
time as will unduly delay the completion of its labors. 


ArtTIcLE 3 F. Docketing of claims. Each claim filed shall consti- 
tute a separate case before the Tribunal and be registered as such. 
Claims shall be numbered consecutively, beginning with that first 
filed as number 1. 


[End of additional articles] 


ArTICLE 4. Written pleadings. The written pleadings shall com- 
prise the memoriai, the counter-memorial, the reply, the rejoinder, 
motions, stipulations between the Agents, and such other pleadings as 
the Tribunal may allow. 


Comment 


By means of the written proceedings the parties are expected ‘‘to put 
forward a statement of all the facts and to disclose fully all the documents 
upon which they intend to rely.’’*°* The written pleadings of a case usu- 
ally comprise a ‘‘memorial’’ (requéte) or ‘‘case,’’ a ‘‘counter-case’’ or 
‘fanswer,’’ a ‘‘reply’’ (réplique), and sometimes a ‘‘rejoinder’’ (du- 
plique).*°° The term ‘‘memorial’’ is often used in multi-claims arbitra- 
tions. Ralston is of the opinion that its use is less frequent in the arbi- 
tration of more important issues between states.‘°* However, the use of 


103 #.g., U. 8.-Mexican General Claims Commission under the Convention of Sept. 8, 
1923, Rules of Procedure, Art. II (2), Feller, pp. 351, 353; U. 8.-Panama General Claims 
Commission under the Convention of July 28, 1926, Rules of Procedure, Arts. 9 and 10, 
op. cit. (supra, note 33), at pp. 844, 845. 104 Carlston, p. 20. 

105 Lister et al. (Great Britain) v. Germany (1926), Recueil des Décisions des Tribu- 
nauz Arbitrauz Miztes (Paris, 1927), Vol. 6, pp. 34, 37. 

106 Carlston, p. 7. 

107 Ralston, pp. 198-199. The terms ‘‘case,’’ ‘‘counter-case,’’ and ‘‘reply’’ are 
adopted in the Hague Convention of 1907, Art. 63, p. 304. 
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the term ‘‘memorial’’ for the opening pleading has received the sanction 
of the International Court of Justice and is accordingly adopted in the 
above draft. Reference is also made above to the use of motions and 
stipulations between the agents. The latter would include such instru- 
ments as agreed statements of facts or instruments reflecting an agreed 
disposition of a 


ArticLe 5. Form of pleadings, number of copies, and distribution 
of copies. All pleadings, including motions and stipulations, shall be 
filed at the Office of the Tribunal in duplicate originals signed by the 
Agent filing the same and shall be accompanied by five copies thereof, 
including copies of all evidence attached to the duplicate originals, 
for distribution as follows: 


Originals to the secretaries ........ccccccccccccccccs 2 
One to each member of the Tribunal ................ 3 
2 


Copies of all other documents filed by the Agents shall be filed in 
duplicate originals and five copies thereof for distribution in the 
manner above provided. 


Comment 


Under the Hague rules it was left to the tribunal to decide upon the 
form, order and time of pleadings.’°® It is the purpose of the foregoing 
article to take advantage of the experience of international tribunals in 
this connection.’*® It will be observed that the procedure outlined above 
enables the tribunal promptly to discharge its duty to keep permanent 
records of the proceedings before it and to give notice to all persons con- 
cerned of pleadings filed with it. 


ARTICLE 6. Order and time of pleadings. The memorial, counter- 
memorial, reply and rejoinder shall be filed in the order stated. The 
memorial and reply shall be filed by one of the Governments and the 
counter-memorial and rejoinder by the other. After consultation with 
the Agents, the Tribunal will determine the time-limits within which 
the respective pleadings shall be filed. 


Comment 


It will be observed that the foregoing article leaves open the question 
of which party shall initiate the written pleadings by the filing of a me- 
morial. In that manner, any sensitiveness that might be touched by the 
terms ‘‘ plaintiff Government’’ and ‘‘respondent Government”’ is avoided. 
The party filing the memorial will be the moving party, that is, the one 
claiming the breach of an international obligation. The time limits for 


108 See generally in this connection Carlston, Secs. 3, 4. 

1089 Hague Convention of 1907, Art. 74, p. 305. 

110 See Rules of the General Claims Commission, U. 8. and Panama, under the Con- 
vention of July 28, 1926, Art. 21, op. cit. (supra, note 33), at p. 848. 
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filing should, if possible, be fixed in advance by the parties themselves 
in drafting the preliminary rules of procedure, but if that should not prove 
feasible, the last sentence of the foregoing article will be applicable. 

Some difficulty may be experienced in determining the moving party 
in situations involving the problem of the counter-claim, cross-action or 
demande reconventionnelle. The admissibility of such a demand is of 
course dependent upon the terms of the compromis and ordinarily it will be 
excluded.** If, however, it is so connected with the principal case that 
it can be fairly construed to be within the scope of the compromis, it 
should be received. The International Court of Justice permits such 
a demand when the proceedings are instituted by way of application, if 
the demand be directly connected with the subject-matter of the applica- 
tion and within the jurisdiction of the Court.*** 


ArticLeE 7. Computation of time. Whenever in or pursuant to 
these rules a period of days for the doing of any act is provided for, 
the date from which the period begins to run shall not be counted and 
the last day of the period shall be counted, and Sundays shall be ex- 
cluded. The Tribunal shall designate the holidays which shall be 
excluded for this purpose. 


Comment 


It will be noted that the foregoing article does not provide for holidays, 
which vary among nations. It is accordingly necessary for the tribunal 


to designate the holidays to be observed which will be appropriate to the 
circumstances of the arbitration. 


ArTICLE 8. Extensions of time. Subject to the provisions of Article 
V of the compromis, the Tribunal may, on motion by one of the Agents 
or pursuant to agreement between the Agents, extend any time-limit 
which has been fixed. The Tribunal may also, in special circumstances 
and after giving the Agent of the adverse party an opportunity to be 
heard, decide whether any step taken after the expiration of a time- 
limit shall be valid. The Tribunal’s order in all such cases shall 
specify such measures, including additional extensions of time, as 
may be desirable to avoid prejudice to the adverse party. 


Comment 


One of the most prolific sources of difficulty in the administration of an 
international arbitration is the tendency towards delays in the filing of 
pleadings and evidence. In at least one arbitration delays of this nature 
by one of the parties apparently were so numerous as to cast a considerable 
burden on the party who more rigorously endeavored to comply with the 
time limits fixed under the rules..** The tendency of tribunals not to ex- 


111 Projet, 1875, Art. 17, p. 131; Acremant, p. 127. 

112 Witenberg, p. 193; Mérignhac, p. 264. 

118 Rules of Court, Art. 63, Ser. D, No. 1 (2d ed., 1947), p. 75. 
114 Supra, at note 63. 
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clude documents on the ground of their late filing has previously been 
noted.*> This is obviously a sound rule of practice provided that its ap- 
plication does not impose undue hardship or disadvantage upon the ad- 
verse party. The last sentence of the article is designed to ensure that 
due protection is afforded the adverse party in such cases.**® 


ArTIcLE 9. Notice to parties. The filing with the secretaries of a 
pleading or other procedural document as provided in Article 5 hereof 
shall constitute notice thereof to the adverse party and shall be deemed 
a compliance with these rules as to any notice required to be given 
hereunder. The Agents will be required to take notice of all official 
acts of the Tribunal and certified copies of such acts shall be furnished 
by the secretaries to the Agents promptly upon the entry thereof in 
the appropriate record of the Tribunal. 


Comment 


The burden of ensuring that agents receive due and prompt notice of 
the various steps taken before or by the tribunal is under the above article 
made the responsibility and function of the administrative branch of the 
tribunal, the secretaries.™*’ 


[ Additional article for use in bilingual arbitration] 


ArticteE 9 A. Language; translations. Pleadings, including mo- 
tions, shall be in the language of the Government from which they 
emanate and shall be accompanied by a translation into the language 
of the other Government. Evidence, oral as well as written, shall be 
accompanied by such translations as may be necessary to make it avail- 
able in both the and languages. 

On request of either Agent, duly notified to the other Agent, the 
latter shall file within a reasonable time a translation of any document 
or part thereof submitted to the Tribunal or referred to in the plead- 
ings, any period of time then running being suspended for the time 
being. The Tribunal may order a translation of any document or 
part thereof to be made. 


Comment 


The troublesome problem of language in an arbitration between parties 
whose respective languages differed was avoided but not necessarily solved 
in previous arbitral codes by relegating to the tribunal the determination 
of the language or languages to be used.'!* Under the Statute of the 
International Court of Justice, its official languages are French and 
English; in the absence of agreement between the parties, each may use 
the language it prefers and the decision of the Court is to be given in both 


115 Carlston, p. 23. 
116 Witenberg, pp. 128-130; Stroobant (Belgium) v. Wanner-Brandt (Germany) 
(1921), Recueil des Décisions des Tribunaux Arbitraux Mixtes (Paris, 1922), Vol. 1, 
p. 296. 117See Witenberg, p. 179. 
118 Projet, 1875, Art. 9, p. 129; Hague Convention of 1907, Art. 61, p. 303. 
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French and English, with the Court determining which text is authori- 
tative."*® It has been found preferable in ad hoc proceedings to regulate 
this question in advance.**° The foregoing draft is designed to achieve 
this end and to ensure that differences in language shall not interfere with 
a prompt and just decision. It is clear that the members of the tribunal 
must be familiar with the language employed; it is not desirable to add 
the complicating factor of translation into a third language to suit the 
convenience of an arbitrator.’** 


ArtTIcLE 10. The memorial. The memorial shall contain a state- 
ment of the relevant facts, a statement of law, and the submissions. 
It shall be accompanied by all documents and other proofs relevant to 
the facts alleged therein which are available to the Agent filing it, 
together with a list of the papers so filed. To the extent possible, the 
statement of facts shall be in chronological order and shall contain 
references to the evidence filed with the Tribunal or to publie docu- 
ments, including publications, tending to substantiate the statements 
made. 

Comment 


The opening written pleading is the memorial. It serves to advise the 
tribunal of the relevant facts and may also serve as a brief of the applicable 
law and a vehicle for the introduction of evidence. The foregoing article 
recognizes its use for all these purposes. It seeks to adapt the Continental 
practice with respect to the memorial to the common law viewpoint,'** so 
that the article may be of the widest possible use. It will be observed that 
the form of the memorial is based on the practice of the International 
Court of Justice.’** The two alternative draft articles below are for the 
types of arbitrations designated. 


[Alternative article for use in arbitration between countries 
whose law is based on English common law] 


ArticLtE 10 A. The memorial. The memorial shall contain a clear 
and concise statement of the relevant facts. It shall be accompanied 
by all documents and other proofs in support of the facts alleged 
therein which are available to the Agent filing it, together with a list 
of the papers so filed. To the extent possible, the statement of facts 
shall be in chronological order and shall contain references to the 
evidence filed with the Tribunal or to public documents, including pub- 
lications, tending to substantiate the statements made. 


[Alternative article for use in a multi-claims arbitration] 


ArtTicLE 10 B. The memorial. The memorial shall contain a clear 
and concise statement of the facts upon which the claim is based, and 
shall be accompanied by copies of the evidence relied upon in support 


119 Art. 39, Ser. D, No. 1 (2d ed., 1947), p. 46. 

120 Op. cit. (supra, note 33), at p. 24. 

121 Acremant, pp. 82-83. 122 Carlston, p. 8. 
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of the claim. It shall set forth the information enumerated below, 
together with references to the evidence thereof, in such detail as may 
be practicable in each particular case, or shall explain the absence 
thereof. 

(a) Identity of claimant. For and on behalf of whom the claim 
is preferred, and, if in a representative capacity, the authority of 
the person preferring the claim. 

(b) Nationality of claimant. All facts showing the nationality 
of the owner or owners of the claim, whether individuals or corpora- 
tions, from the time of the origin of the claim to the date of the filing 
thereof, in virtue of which the claimant considers himself entitled to 
invoke the provisions of the compromis. If in any case it shall ap- 
pear that there has entered into the chain of title to the claim the 
right or interest of any person or corporation of any country other 
than that of the claimant, the facts in relation to such right or 
interest shall be fully set forth. 

(ec) Interests in corporations, etc. If claim shall be made for 
loss or damage suffered by any corporation, company, association or 
other group in which the claimant or person on whose behalf the 
claim is made has or had a substantial and bona fide interest, then 
the nature and extent of such interest and all facts or equitable 
considerations in connection with or in support of such claim shall be 
set forth. [Note: If the compromis should provide for allotments 
of claims by a corporation, the following sentence should be added: 
If an allotment is claimed, the memorial shall be accompanied by 
documentary evidence thereof executed by some person thereunto 
authorized by such corporation, company, association or other group, 
or reasons for the failure to furnish such allotment satisfactory to 
the Tribunal shall be set forth. ] 

(d) Facts of claim. The amount of the claim; the time and the 
place where it arose; the nature and extent of the loss or damage for 
which indemnity or compensation is claimed ; and the facts and other 
circumstances attending the loss or damage to person or property 
out of which the claim arises and upon which the claimant intends 
to establish his claim. 

(e) Legal basis of claim. A concise statement of the general prin- 
ciples of law relied upon as a basis for the allowance of the claim 
under the compromis. This statement shall not comprise the argu- 
ment of the case. 

(f) Jurisdiction. The facts showing that the claim is such as to 
be within the jurisdiction of the Tribunal under the provisions of 
the compromis. 

(g) Ownership of claim. Whether the entire amount of the 
claim from the time of its origin until the date of its filing belonged 
solely and absolutely to the claimant, and, if any other person is 
or has been interested therein or in any part thereof, then who such 
other person is, the nature and extent of his interest, and how, when 
and by what means and for what consideration the transfer of right 
and interest took place between the parties. 

(h) Claims in representative capacity. Claims put forward on 
behalf of a claimant who is dead, either for injury to person or loss 
of or damage to property, shall be presented by the personal or 
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legal representative of the estate of the deceased or by his heir. The 
memorial shall set forth with respect to such claimant and such 
representative or heir the facts which, under these rules, would be 
required of the claimant were he alive and representing his claim 
before the Tribunal. If filed on behalf of the personal or legal 
representative of the estate of the deceased, the memorial shall be 
accompanied by documentary evidence of the authority of such 
representative. 

The foregoing provisions shall, to the extent possible, be applicable 
to any other claim filed by a person in a representative capacity. 

(i) Previous payment. Whether the claimant, or any other per- 
son who may at any time have been entitled to the amount claimed 
or any part thereof, has received any sum of money, or equivalent 
indemnification in any form, for the whole or part of the loss or 
damage upon which the claim is founded, and, if so, the amount 
thereof and when and from whom the same was received. 

(j) Previous action with respect to the claim. Whether the claim 
has ever been presented to, or complaint with respect to it lodged 
with either Government, including any official or agency thereof, 
and, if so, the facts in relation thereto. 

Group claims. If two or more claims shall arise out of the same 
set of facts, all or any of such claims may be included in the same 
memorial. The information hereinabove required shall nevertheless 
be shown in such memorial as to each claim embraced therein. 


ARTICLE 11. The counter-memorial. The counter-memorial shall 
contain an admission or denial of the facts stated in the memorial, 
any additional facts, if necessary, observations concerning the state- 
ment of law in the memorial, a statement of law in answer thereto, 
and the submissions. It shall be accompanied by all documents and 
other proofs relevant to the facts alleged in either the memorial or 
the counter-memorial available to the Agent filing the counter-me- 
morial, together with a list of the papers so filed. Assertions of fact 
shall be followed by references to any evidence filed with the Tribunal 
or to public documents, including publications, tending to substantiate 
such assertions.'** 


[Alternative article for use in arbitration between countries 
whose law is based on English common law or in a multi-claims 
arbitration ] 


ArticLE 11 A. The answer. The answer shall set forth the atti- 
tude of the respondent Government with respect to each of the state- 
ments made in the memorial, including an admission or denial of the 
facts stated in the memorial, and shall also contain any additional facts 
desired to be brought forward by the respondent Government. The 
answer shall be accompanied by all documents and other proofs rele- 
vant to the facts alleged in either the memorial or answer available to 
the Agent filing the same, together with a list of the papers so filed. 
Any assertions of fact shall be followed by references to any evidence 
filed with the Tribunal or to public documents, including publications, 
tending to substantiate such assertions. 


124 See ibid. 


236 


CODIFICATION OF INTERNATIONAL ARBITRAL PROCEDURE 237 


Articte 12. The reply. The filing of a reply shall be discretional 
with the Agent concerned, except that the Tribunal may, upon due 
notice, direct the reply, if in its judgment it shall be deemed necessary. 
The reply shall deal only with statements of fact or law, or submis- 
sions, not adequately dealt with in the memorial, and with new matter, 
if any, set up in the counter-memorial. The reply shall be accom- 
panied by all documents and other proofs not previously filed upon 
which the Agent relies in support of new statements of fact made 
therein, together with a list of the papers so filed.**® 


ArticLe 13. The rejoinder. The filing of a rejoinder shall be dis- 
eretional with the Agent concerned, except that the Tribunal may, 
upon due notice, direct the filing of a rejoinder, if in its judgment it 
shall be deemed necessary. The rejoinder shall be directed exclusively 
to matters contained in the reply and shall be subject to the same rules 
as the reply. 


Comment 


It is believed desirable to discourage the use of the reply and the re- 
joinder, yet they seem so fixed in practice that provision for their use 
cannot be eliminated. Hence the present draft provides for a filing of 
these pleadings in the discretion of the Agents. If in the view of the 
tribunal their use would be helpful, it is expressly authorized to direct 
their filing. The use of these pleadings tends to prolong the arbitration 
without commensurate advantage in the clarification of issues and some- 
times leads to undesirable tactical maneuverings by agents and misunder- 
standings.'*® The article seeks to prevent such undesirable consequences 
by specifically delimiting the function of each pleading. 


ArTICLE 14. Summary procedure. In the event no counter-me- 
morial shall be filed within the time-limit therefor prescribed by 
the Tribunal and no request shail have been made of the Tribunal 
within such period for an extension of time for filing such counter- 
memorial, the allegations of the memorial shall, in the absence of satis- 
factory explanations of such failure to file by the Agent of te re- 
spondent Government, be deemed to be generally denied by the re- 
spondent Government and the arguments of the case shall be deemed 
closed and the case ready for final determination by the Tribunal. 


[Alternative article for use in multi-claims arbitration] 


ARTICLE 14 A. Summary procedure. Notwithstanding the pro- 
visions of Article 10 B hereof, a claim may be submitted to the Tribunal 
for final disposition without a memorial and with merely a statement 
of transmittal by the Agent identifying such claim and making ap- 
propriate recommendations for decision by the Tribunal. 


- Comment 
The written procedure before the Chamber for Summary Procedure of 
the International Court of Justice contemplates the filing of single plead- 


125 See comment, Art. 13, infra. 126 Carlston, p. 8 et seq. 
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ings by each party within the same time limit.177 Comment has been 
made elsewhere on the undesirability of the simultaneous filing of plead- 
ings.’*® The elimination of the reply and the rejoinder where practical 
was advocated above.’*® If this should be followed, a summary procedure 
would thereby be instituted in the arbitration. 

The summary procedure outlined above would probably be principally 
useful in a multi-claims arbitration, where its use would simplify pro- 
cedure in many cases.**° Otherwise, it would most likely come into appli- 
cation where there has been a simple failure to file a counter-memorial on 
time. In all such cases, the rule would permit the prompt hearing of a case 
on the basis of the first pleading and without oral argument. Recourse to 
the above procedure will enable the prompt disposition of claims whose facts 
or evidence does not justify recourse to the full litigious procedure.*™ 
It will be noted that Article 14, supra, contains due precautions that it shall 
not apply to a case of an inadvertent oversight of the due date for filing 
a counter-memorial. 


ArTICLE 15. Stipulations: settlement by agreement. The Agents 
may consult with one another, on a confidential basis and without 
prejudice to their respective positions and contentions, with a view 
to arriving at any agreement with respect to the arbitration, including 
any or all of the facts involved, matters of evidence, disposition of 
motions, and final determination of the case. In order that any such 
agreement touching upon the functions of the Tribunal, such as the 
disposition of a motion or the final determination of the case, shall 
have force and effect, it shall be in writing, signed by both Agents, 
and shall be submitted to the Tribunal in the manner provided in 
Article 5 hereof. The Tribunal will then approve or otherwise act 
upon such agreement and its decision thereupon shall be filed and 
published as provided in Articles 32 and 33 hereof. 


Comment 


The process of international arbitration has been slow to adopt pro- 
cedural innovations which have so expedited the trial of cases in the do- 
mestic forum. One of the simplest and the oldest pre-trial procedures is 
the use of stipulations or agreed settlements. These were employed with 
considerable success in the German-American and Tripartite War Claims 
Arbitrations after World War I.*** Where facts or conclusions are not 
disputed or are not subject to justifiable dispute, the use of agreed state- 
ments by agents will considerably expedite proceedings. The foregoing ar- 


127 Rules of Court, Art. 72, Ser. D, No. 1 (2d ed., 1947), p. 79. Summary proceedings 
under the Hague rules ‘‘are conducted exclusively in writing.’? Hague Convention of 


1907, Art. 90, p. 307. 128 Carlston, p. 8. 
129 Art. 13, supra; see also Carlston, pp. 20-21. 
130 Id. at p. 20. 181 Jd. at p. 19. 


182 Jd, at p. 17. 
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ticle establishes the use of this procedure on the widest possible basis and at 
the same time reserves to the tribunal the exercise of its appropriate func- 
tions. The power of the parties thus to dispose of cases by direct settle- 
ment is clear.*** 


ArTICLE 16. Administrative decisions. The Tribunal may from 
time to time, after hearing the Agents thereon, lay down general rules, 
other than merely procedural rules as elsewhere herein provided, 
governing the disposition of the subject-matter of the arbitration. 


Comment 


The use of the administrative decision by the German-American Mixed 
Claims Commission and the Tripartite Claims Commission was a distinct 
advance in procedural technique in international arbitration.*** The power 
of a tribunal to render administrative decisions laying down principles 
covering a number of similar cases has subsequently been recognized.*** 
While this procedure will probably be most likely to be helpful in multi- 
claims arbitrations, tribunals and agents should generally be aware of 
its availability as a means of expediting proceedings and for this reason, 
among others, the above article was included. 

Relevant provisions of the Draft on Arbitral Procedure of the Inter- 
national Law Commission. Article 22 of the Draft is limited to settlement 
of the dispute by agreement between the parties and does not refer to the 
use of stipulations or agreements between the parties as to proof of facts, 
matters of evidence, disposition of motions, ete. 


ARTICLE 17. Motions. Motions before the Tribunal shall include, 
though shall not necessarily be limited to, motions to dismiss, motions to 
reject or strike, amend, or extend the time for the filing of, a pleading, 
motions to extend any other prescribed time-limit, motions for in- 
terpretation, motions for rectifications, and motions for rehearing. 
Each motion shall set forth concisely the relief requested and the 
grounds for the allowance of the same. The Agent for the adverse 
party may file written observations with respect to such motion, set- 
ting forth his position with respect thereto and the reasons for the 
same, within a period of fifteen days following the filing of the motion. 
The Tribunal may, in its discretion, order a hearing thereon either 
independently or on the request of an Agent. Decisions upon motions 
ee = made and published as provided in Articles 30, 31 and 32 

ereof. 


138 Witenberg, p. 343; I.C.J., Rules of Court, Art. 68, Ser. D, No. 1 (2d ed., 1947), 
p. 77; C. E. McFadden (Great Britain) v. Mexico (1930), Decisions and Opinions of 
the Commissioners in Accordance with the Convention of November 19, 1926, between 
Great Britain and the United Mexican States, October 5, 1929, to February 15, 1930 
(London, 1931), p. 155. 184 Carlston, pp. 17-18. 

185 Georges Pinson (France) v. Mexico (1928), La réparation des dommages causés 
auz étrangers par des mouvements révolutionnaires—Jurisprudence de la commission 
franco-mezicaine de réclamations 1924-1982 (Paris, 1933), p. 1. 
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Comment 


A wise and skilled use of appropriate motions may simplify and expedite 
the work of the tribunal. They may also become a means of delay and 
frustration. Accordingly, it is essential that the agent carefully weigh 
the desirability or necessity of a motion before initiating it. The tribunal 
has the final responsibility of controlling an excessive resort to dilatory 
motions on the part of agents.*** Its decision on all motion issues should 
be made as promptly as possible and should not be deferred until decision 
on the merits.*** 


ArTICLE 18. Motion to dismiss. A motion to dismiss for lack of 
jurisdiction may be made at any time before the close of the hearings 
and shall set forth the facts and argument of law relied on for the 
allowance of the motion. 


Comment 


Upon a motion to dismiss, the allegations of the memorial to which it is 
addressed will be taken as confessed.'** The motion is one which tribu- 
nals tend to be chary in granting without extending permission to amend the 
defective pleading if possible.**® Sometimes the decision on the motion 
will be suspended in order that allegations indicating a possible basis of 
jurisdiction may be developed.'*® Sometimes the decision on the motion 
will be postponed until consideration of the case on the merits.*** When, 
however, it clearly appears that the case is without foundation, it will 
be dismissed.**? 


ARTICLE 19. Motion to reject or strike. A motion to reject or 
strike out any pleading or any part thereof may be made following the 
filing of such pleading but not after the expiration of a period of time 
equivalent to that allowed for the filing of the pleading to which it is 
addressed or the expiration of the period of time allowed for the 
filing of the next succeeding pleading under these rules, whichever 
shall first occur. 

Should any such motion be sustained, the Tribunal may in its dis- 
cretion permit amendments to the pleading to the end that the subject- 
matter of the arbitration shall be determined on its merits. 


136 Carlston, pp. 22-23. 137 Id. at p. 25. 

138 EF] Emporio del Café, S. A. (Mexico) v. U. 8. (1926), Opinions of Commissioners 
under the Convention concluded September 8, 1923, between the United States and 
Mexico, February 4, 1926, to July 23, 1927 (Washington, D. C., 1927), p. 7. 

189 David Gonzalez (Mexico) v. U. S. (1926), id. at p. 9. 

140 Fabian Rios (Mexico) v. U. 8. (1926), id. at p. 59. 

141 Veracruz Telephone Construction Syndicate (Great Britain) v. Mexico (1929), 
Decisions and Opinions of the Commissioners in Accordance with the Convention of 
November 19, 1926, between Great Britain and the United Mexican States, October 5, 
1929, to February 15, 1930 (London, 1931), p. 74. 

142 Fabian Rios (Mexico) v. U. 8S. (1926), op. cit. (supra, note 138), at p. 70; North 
American Dredging Company of Texas (U. 8.) v. Mexico (1926), id. at p. 21. 
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Comment 


The basic purpose of this motion is to clarify pleadings. Hence, it is 
essential to provide a means for the amendment of the defective pleading. 
‘“‘The decision of an international dispute . .. should not depend on a 
point of procedure.’’*** The amendment of pleadings should be permis- 
sible, if within the scope of the compromis and not the source of prejudice 
to the adverse party.’** Express authorization to permit amendments is 
accordingly included in the foregoing article. 


[Additional article for use in a multi-claims arbitration] 


ArtTIcLE 19 A. Joinder and separation of claims. On motion of 
either Agent or upon its own initiative, after affording the Agents due 
opportunity to be heard, the Tribunal may order the consolidation 
or separation of claims. 


Comment 


A substantial factual connection between two or more claims, such as 
the circumstance that they arose out of the same contract, is necessary 
for an order joining such claims.*** On the other hand, if the facts of 
two claims have no relation to one another, they will be ordered separated.’ 


ArtIcLE 20. Procedure re motions. All motions shall be in writ- 
ing and shall set forth concisely the grounds of the motion. They 
shall be filed with the secretaries as in the case of original pleadings 
and shall be promptly brought on for hearing or determination by 
the Tribunal. 


ArTICLE 21. Submission of evidence. The Tribunal will receive 
and consider all written statements, documents, affidavits, interroga- 
tories, publications or other evidence which may be presented to it 
by either Government as provided in these rules and will give such 
weight thereto as in its judgment such evidence merits. 


Comment 


The law relating to the production of evidence before international 
tribunals has been exhaustively analyzed elsewhere.*** The foregoing 
article has as its purpose to establish in advance the rule that all evidence 
is admissible.*** It is also intended to ensure that evidence is submitted 
in the manner directed in the rules of procedure, though in an exceptional 


148 Judgment of June 7, 1932, P. C. I. J., Ser. A./B., No. 46, p. 96 at p. 155. 

144 Witenberg, p. 211. The tribunal has the inherent power to reject a defective 
pleading. Acremant, p. 116. 

145 Fonderies et Distributions d’eau & Ciney (Belgium) v. Société Ardeltewerke (Ger- 
man) (1922), Recueil des Décisions des Tribunauz Arbitraux Miztes (Paris, 1922), Vol. 
1, p. 893. 

146 Corderies d’Ans (Belgium) v. Germany (1921), id. at p. 559. 

147 Sandifer, op. cit. (supra, note 70). 

148 Carlston, pp. 26-27; Projet, 1875, Art. 15, pp. 130-131; Hague Convention of 
1907, Arts. 69 and 75, pp. 304, 305; Statute of the L.C.J., Art. 49, Ser. D, No. 1 (2d ed., 
1947), p. 48; Mérignhac, pp. 269-270. 


241 


242 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


case a motion for permission to introduce evidence otherwise might be 
made.'*? 

Though no international rules exist concerning the division of the burden 
of proof between the parties, an unexplained failure to produce evidence 
peculiarly within the knowledge or control of one of the parties may be 
taken into account by the tribunal in reaching a decision.‘ This principle 
will not, however, justify an award in favor of the plaintiff government 
when its evidence is scanty.*** The mere fact that the respondent govern- 
ment’s evidence is meager or lacking cannot justify an award in the ab- 
sence of satisfactory evidence from the plaintiff government.’ 


ArTICLE 22. Certified copies. When an original document on file 
in the archives of either Government cannot be conveniently with- 
drawn, duly certified copies shall be received as evidence in lieu 
thereof. 

Comment 
It will be observed that the exact manner of certification is not specified 
in the foregoing article. While the tribunal should not reject a certifica- 
tion made in accordance with the law of the state in question, a more ap- 
propriate procedure is that of certification under the seal of the Foreign 
Minister of such state. 


ARTICLE 23. Discovery. When the original of a document or 
other proof is a part of the archives or records of one of the Govern- 


ments and cannot be conveniently withdrawn, and no copy of such 
document is in the possession of the Agent of the other Government, 
if such Agent shall desire to present the same to the Tribunal in sup- 
port of the allegations set forth in his pleadings, he shall give written 
notice of his desire to inspect and make copies of such document to 
the Agent of the Government which has such document or other proof 
in its possession. Should this be refused, then the action taken in 
response to the request, together with such reasons as may be assigned 
for the refusal, shall be reported to the Tribunal, and due weight 
shall be given thereto by the Tribunal in the determination of the 
case. 
Comment 


Provision for discovery and inspection of documents is relatively rare 
in international arbitration,’** but it is believed to be a valuable right 


149 Carlston, pp. 25-26. See also Art. 27 infra. 

150 William A. Parker (U. 8.) v. Mexico (1926), op. cit. (supra, note 138), at p. 35; 
Mexico City Bombardment Claims (Great Britain) v. Mexico (1930), op. cit. (supra, 
note 141), at p. 100. 

151 Pomeroy’s E] Paso Transfer Company (U. 8.) v. Mexico (1939), Opinions of Com- 
missioners under the Convention concluded September 8, 1923, as extended by Subsequent 
Conventions, between the United States and Mexico, October, 1930, to July, 1931 
(Washington, D. C., 1931), p. 1. 

152 Lillie 8. Kling (U. 8.) v. Mexico (1930), id. at p. 36. 

153 Rules of the General Claims Commission, U. 8. and Panama, Arts. 25 and 26, 
op. oit. (supra, note 33), at p. 849. 
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which should be expressly granted under the rules. The last sentence of 
the foregoing should be considered in connection with the discussion of 
Article 21 above. 


Article 24. Inspection. The right to inspect the original of any 
document, a portion of which has been introduced as evidence, shall 
extend to the whole of the document of which such portion is brought 
forward; but it shall not extend to any enclosures therein or annexes 
thereto, or minutes, or endorsements, if such enclosures, annexes, 
minutes, or endorsements are not adduced as evidence or specifically 
referred to in the pleadings. 


ArTICLE 25. Public documents. Printed or published copies of 
any public documents, reports, and any evidence taken in connection 
therewith, and printed or published under or by authority of either 
Government, may be filed with the Tribunal and referred to from 
time to time by the Agent of either Government, without being copied 
into the record or otherwise proved, where the portion thereof so relied 
upon is properly identified by such Agent. Official publications of 
codes, laws, judicial decisions and other published works of recognized 
authority on subjects within the cognizance of the Tribunal may 
be referred to without being formally proven. 


Comment 


The foregoing article is intended to simplify the manner of production 


of public documents and avoid unnecessary certification and copying of 
such documents. 


ARTICLE 26. Oral evidence. An Agent desiring to take oral testi- 
mony before the Tribunal shall, as early as practicable after the filing 
of the counter-memorial and in any event before the expiration of the 
time allowed for the written pleadings, file notice of his intention to 
take such testimony with the secretaries, stating the names and ad- 
dresses of the witnesses whom he desires to examine, the reasons why 
their testimony is desired to be produced orally instead of in writing, 
and the date, not less than fifteen days later, on which application will 
be made to the Tribunal to fix a time and place to hear such oral 
testimony. The adverse Agent shall be heard, if he so desires, on the 
date of such application in opposition to the same. If the Tribunal 
shall order such testimony to be taken, it shall be reported verbatim in 
writing by a stenographer appointed by the Tribunal, or otherwise 
as it may direct. The witness shall testify in that language best 
adapted to his understanding and shall be subject to cross-examination 
by the adverse party. The Tribunal may as a body hear such testi- 
mony at such place as it may determine or it may designate one or 
more of its members for such purpose. The examination of witnesses 
shall be within the control and discretion of the Tribunal. Any mem- 
ber of the Tribunal present at the hearing may in his discretion ques- 
tion any witness at any point in the giving of his testimony. A 
report or transcript in the language [or languages] of the Tribunal 
shall be made a part of the record and copies thereof furnished to 
the Agents. 
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Comment 


While the production of oral testimony before international tribunals 
is rather rare, the foregoing article permits such a practice when it is 
shown to be in the interest of justice and, in such case, regulates its pro- 
duction in detail. It is for the tribunal to determine whether justice 
would be served by permitting oral proceedings.'™ 


ARTICLE 27. Additional evidence. No evidence shall be admitted 
by the Tribunal after the close of the written pleadings, except for 
good cause shown which shall include a showing (i) that the party 
offering such evidence was in fact unable to produce it seasonably; 
(ii) that such evidence is relevant and necessary to a just decision of 
the case; and (iii) that sufficient time and opportunity will be avail- 
able for the other party to consider such evidence and to procure and 
submit all necessary rebutting evidence. 


Comment 


The difficulties attendant upon the late production of evidence have 
already been discussed.*** It is the purpose of the foregoing article not 
to preclude the late filing of evidence, for experience proves that to be 
impossible, but to regulate such production so as not to impose undue 
handicaps on the adverse party. 


[For use when memorial is filed pursuant to Articles 10 A and 10 B] 

ArtIcLE 27 A. Briefs. After the completion of the written plead- 
ings, the Agent filing the memorial may file a brief with the secretaries 
within two months from the date of the filing of the last pleading. 
Such brief shall consist of the arguments in support of his Govern- 
ment’s position desired to be made by such Agent. 

The opposing Agent may file with the secretaries, within two months 
from the date on which the brief was filed, a reply brief setting forth 
the arguments in support of his Government’s position. 

A counter-brief may be filed in answer to the reply brief within 
one month from the filing of such reply brief. 


Comment 


Under the procedure contemplated by these rules, statements of ap- 
plicable law are to be included in the memorial and counter-memorial.'™* 
However, the alternative procedure of memorial and answer proposed for 
arbitrations in which both parties have systems of law based on the English 
common law makes no provision for advising the tribunal of the applicable 
law.*** Ii accordingly becomes necessary in such a case to make express 
provision for the filing of briefs. The purpose of a brief is to summarize 


154 Witenberg notes that in some arbitrations oral proceedings are altogether ex- 
cluded, while in others their use is subject either to the control of the tribunal or of the 
agents. Witenberg, pp. 219-221. 155 Carlston, pp. 11-14. 

156 Supra, Arts. 10 and 11. 157 Supra, Arts. 10A and 10B. 
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concisely the points of fact and law relied on by the parties.*** It is ques- 
tionable, however, whether new issues can be raised in the brief when the 
facts relevant thereto had not been previously produced.’*® It is implicit 
in the foregoing article that the brief may not be made a vehicle for the 
introduction of evidence.*® 


ArTICLE 28. Oral Argument. If, after the filing of the written 
pleadings, the Tribunal shall decide to have the benefit of oral argu- 
ment, it shall, after due notice, designate the time and place of, and pe- 
riod of time allowed for, oral argument by the Agents or their re- 
spective counsel. The oral argument shall be directed to the issues 
developed by the written pleadings. The Agent or counsel of the 
Government on whose behalf the memorial was filed shall open the 
argument and the Agent or counsel of the other Government may re- 
ply, in which event further argument shall be within the discretion 
of the Tribunal. In applying the provisions of this article, the 
Tribunal shall be guided by the principle that any request of an 
Agent for the opportunity of oral argument shall not be refused with- 
out good reason. 

The Tribunal shall decide upon any request of a Government to 
close the oral argument or any part thereof to the public. 


Comment 


At an earlier day it was felt preferable that the oral argument should 
not be public.*** Doubtless circumstances may arise when undesirable 
consequences might flow from publicity of oral argument or certain phases 
thereof. The foregoing article assumes that ordinarily oral argument 
shall be public, subject to the power of the tribunal to close such argument 
to the public when circumstances make it desirable.**? The scope of the 
oral argument, including the introduction of new issues, is subject to the 
control of the tribunal.'* 

Whether oral argument be had at all is subject to the tribunal’s determi- 
nation under the foregoing article. If, in the opinion of the tribunal, 
the written pleadings and briefs adequately develop the issues, it may 
dispense with oral arguments. 


ARTICLE 29. Closing of proceedings. When the case has been 
submitted in pursuance of the foregoing provisions, the proceedings 
before the Tribunal therein shall be deemed closed unless otherwise 
ordered by the Tribunal. 


158 Witenberg, p. 215. 

159 Gertrude Parker Massey (U. 8S.) v. Mexico (1927), op. cit. (supra, note 138), at 
p. 228. 160 Supra, Art. 27. 

161 Hague Convention of 1907, Art. 66, p. 304; Acremant, pp. 86-87. 

162 Cf, Mérignhac, p. 243. 

163 William T. Way (U. 8.) v. Mexico (1928), Opinions of Commissioners under the 
Convention concluded September 8, 1923, as extended by the Convention signed August 
16, 1927, between the United States and Mexico, September 16, 1928, to May 17, 1929 
(Washington, D. C., 1929), p. 94. 
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Comment 


Upon the completion of the arguments, further proceedings by the 
parties cease and the stage of deliberation by the tribunal commences. 
Only in extraordinary circumstances will further documents or proofs 
thereafter be admissible.*** The tribunal has the discretionary power, 
however, to reopen a case after the close of proceedings.’* 


[For use in a multi-claims arbitration] 


ARTICLE 29 A. Order of cases. The order in which cases shall come 
on for argument before the Tribunal shall be that in which they are 
matured by the completion of the pleadings provided for in these 
rules unless the Agents should otherwise agree, subject to the approval 
of the Tribunal, or the Tribunal should otherwise determine. 


ArticLe 30. Award and decisions. The award and any decision 
of the Tribunal shall be in writing, set out fully the grounds upon 
which it is based, and be signed by the members of the Tribunal who 
agree upon it. Decisions of a purely formal character, such as a 
decision pursuant to Article 15 hereof or a rectification of error, need 
not be reasoned. 


[Additional sentence for use in bilingual arbitration] 


The award shall state the language text which shall be controlling in 
the event of doubt as to the meaning and interpretation thereof. 


[Additional sentence for use in a multi-claims arbitration] 


The Tribunal shall render its award in each case within four months 
from the close of the proceedings in the particular case. 


Comment 


This article governs the formal requirements of an award or decision 
of the tribunal. The requirement that an award be reasoned is a funda- 
mental right of the parties in international arbitral procedure.’ The ex- 
tent to which the members of the tribunal shall concur in an award or de- 
cision is governed by the terms of the compromis. The concurrence of at 
least a majority of the arbitrators is necessary.’** With respect to the 
substantive elements of the award, it should include a statement of the 
issue or issues as presented by the compromis and developed by the evidence, 
a statement of the facts as established by the evidence, including any in- 


164 Witenberg, pp. 259-260. 

165 The Santa Isabel Claims (Great Britain) v. Mexico (1932), Further Decisions and 
Opinions of the Commissioners in Accordance with the Conventions of November 19, 1926, 
and December 5, 1930, between Great Britain and the United Mexican States, Subsequent 
to February 15, 1930 (London, 1933), p. 353. 

166 Carlston, p. 50 et seq. 

167 Id. at pp. 42-50. As to the effect upon the award of an arbitrator’s failure to 
participate therein see id. at pp. 43-44 and supra, note 37. 
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ferences found by the tribunal from such facts, a statement of the law as 
applied by the tribunal, and the decision itself. 


Articte 31. Dissents; separate opinions. Any member of the 
Tribunal who dissents from the award or other decision of the Tribunal 
may deliver and sign a dissenting opinion, setting forth the grounds 
upon which he dissents, the award or decision which in his view should 
have been rendered, and the reasons therefor. Separate opinions may 
also be filed by any member of the Tribunal who concurs in the award 
or other decision of the Tribunal but not in the reasoning of other 
members. 


Comment 


The practice of delivering dissenting or separate opinions by individual 
members of the tribunal seems well established.*** The foregoing article 
clarifies the procedure of rendering such opinions. It is permissive rather 
than mandatory in its application. 


ArtIcLE 32. Filing of awards or decisions. Two signed copies 
of the award or any decision of the Tribunal, including dissenting or 
separate opinions, if any, shall be filed in the Office of the Tribunal. 
The secretaries shall furnish to each of the Agents two certified 
copies ***of the award or any decision of the Tribunal. 


Comment 


The foregoing article is designed to ensure that awards shall be duly 
filed and notice thereof given to the parties.*”° 


ArTICLE 33. Publication of awards or decisions. An award or 
decision shall be deemed to be published when read at a public session 
of the Tribunal or when duly filed under these rules, whichever event 
shall first occur. Upon publication, the award or decision shall be 
deemed to be binding upon the Governments, subject to the provisions 
of Articles 35 and 36 hereof. 


Comment 


Upon the publication of the award, it becomes binding upon the 
parties.*** While publication usually takes place in a public reading of 
the award by the presiding member of the tribunal,’** this may be dis- 
pensed with in unimportant rulings such as decisions correcting typo- 
graphical errors or certain decisions on motions. In the latter case, the 
foregoing rule fixes the date of filing as the date of publication. Article 27 


168 Witenberg, pp. 277-280; Statute of the I. C. J., Art. 57, Ser. D, No. 1 (2d ed., 
1947), p. 49; but see Acremant, pp. 136-137. 

169 In the event of a bilingual arbitration, substitute in place and stead of ‘‘two certi- 
fied copies’’ the words ‘‘ four certified copies, two in and two in re 
170 Mérignhae, p. 280. 
171 See I. C. J., Rules of Procedure, Art. 76, Ser. D, No. 1 (2d ed., 1947), p. 80. 
172 Witenberg, p. 283. 
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of the Draft on Arbitral Procedure of the International Law Commission 
provides only that an ‘‘award is binding . . . when it is rendered.’’ 

When the rules of procedure are not incorporated in the compromis, 
as they are in Article III of the draft compromis herein, the last sentence 
of above Article 33 may more appropriately be incorporated in the com- 
promis itself rather than in the rules of procedure. ' 


ArtIcLe 34. Registration of awards. The secretaries shall forward 
two certified copies of the award or of any decision of importance in 
the development of international law to (i) the Secretary General 
of the United Nations, and (ii) the International Bureau of the 
Permanent Court of Arbitration at The Hague. 


Comment 


The foregoing procedure is of extreme importance in building up an ac- 
eessible jurisprudence of international arbitral decisions.'** 


ARTICLE 35. Rehearing and revision. At any time after the publi- 
cation of the award and prior to the expiration of the term within 
which the labors of the Tribunal shall be completed pursuant to 
Article V of the compromis, upon a motion for rehearing by an Agent, 
the Tribunal may reconsider such award, and reaffirm, modify, amend 
or reverse such award, as the Tribunal shall determine. 


Comment 


It will be observed that the foregoing article regulates the exercise of the 
power of a tribunal to reconsider its decision before it has become functus 
officio..** This power may be exercised with respect to mistakes of law,!"® 
or the discovery of new evidence of such a character that it would have 
affected the tribunal’s decision had it known thereof,’ or as provided in 
the succeeding article. 


ARTICLE 36. Interpretation and rectification of awards and de- 
cisions. At any time after the publication of the award or decision 
of the Tribunal and prior to the expiration of the term within which 
the labors of the Tribunal shall be completed pursuant to the com- 
promis, either upon a motion therefor by an Agent or independently, 
the Tribunal may interpret or rectify the award or any decision which 
is obscure or incomplete or contradictory or which contains any error 
in expression or calculation. 


Comment 


The rectification of an award, involving the correction of a mistake of 
fact, is a proper exercise of the power of rehearing while the tribunal 


173 Carlston, p. 263; op. cit. (supra, note 6). 
174 Carlston, pp. 224-225; Sandifer, op. cit. (supra, note 70), at p. 299. 
175 Carlston, Sec. 74. 

176 Jd. at p. 232; cf. Art. VIII of draft compromis (supra). 
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retains jurisdiction.‘** So also is its power of interpretation of the award 
before the tribunal becomes functus officio.*"® 

The foregoing Article 36 is consistent with the provisions of Article 26 
of the Draft on Arbitral Procedure of the International Law Commission, 
though the latter is silent as to the matter of rectification of awards. 


ARTICLE 37. Duties of the Secretaries. The secretaries, who shall 
act jointly in the performance of the powers and duties assigned to 
them in these rules, shall: 


(a) Be subject to the directions of the Tribunal; 

(b) Be the custodians of all documents and records of the Tribunal 
and keep them systematically arranged in safe files. While affording 
every reasonable facility to the Agents and their respective counsel to 
inspect and make excerpts therefrom, no documents or records shall 
be withdrawn from the files; 

(c) Make and keep a minute book and all other books, records and 
documents as may be provided for under these rules or as may be 
ordered by the Tribunal; 

(d) Endorse on each document presented to the Tribunal the date 
of filing, and enter a minute thereof in the appropriate book of record, 
and if the Government filing the document shall so request, endorse 
on one copy, provided by it, a record of the filing with the date thereof; 

(e) Furnish to the Agent of the opposite party on the day of filing 
or on the following day copies of all pleadings, motions and other 
papers filed with the secretaries by the Agent of either Government, 
in such number as may be required by Article 5 hereof, and make due 
record thereof; and 

(f) Make all such entries in the appropriate books of record and 
perform all such other acts and duties as may be required under these 
rules or as may from time to time be prescribed by the Tribunal. 


Comment 


It is extremely important to indicate in detail the duties of the secre- 
taries of the tribunal. Upon the thoroughness and smoothness of their 
functioning will depend the full success of the arbitration. 


ArTIcLE 38. Interpretation of rules. These rules will be inter- 
preted and applied with a view to expediting and simplifying the 
proceedings before the Tribunal, affording each of the Governments a 
fair opportunity to be heard in its contentions, and avoiding prejudice 
to each such Government. The titles to each of the articles of these 
rules are for convenience only and will not be used in the interpreta- 
tion of the text of the rules. 


Comment 


The foregoing article sets forth the spirit in which the preceding rules 
of procedure are to be interpreted and applied. Its objectives are those 


177 Carlston, Sec. 72. 178 Id. at Sec. 80. 
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of any procedural system. They should be steadily kept in mind by the 
tribunal and the agents as specific procedural disputes arise. 


ARTICLE 39. Amendments to rules. The Tribunal may, after af- 
fording due opportunity to be heard thereon to the Agents of the 
respective Governments, modify, amend or supplement these rules. 


Comment 


The foregoing article expressly endowing the tribunal with the power 
to amend and supplement its rules of procedure is essential for rules of 
procedure embodied, as are the instant rules, in the compromis itself.'*® 
Otherwise, it is clear that the tribunal would have as a matter of general 
practice the power to fix and amend its rules of procedure.’®° 


ArtTIcLE 40. Silence of rules. With regard to any matter as to 
which express provision is not made in these rules, the Tribunal shall 
proceed as international law, justice, and equity require. 


Comment 


The foregoing article, while within the purview of Article 39 above, 
appears advisable in order to indicate that the tribunal has clear power 
to proceed even if no express rule of procedure should appear to be ap- 


plicable. 


179 Carlston, p. 33. 
180 Projet, 1875, Arts. 12 and 15, pp. 129, 130; Hague Convention of 1907, Art. 74, 


p. 305; Ralston, p. 204; Sandifer, op. cit. (supra, note 70), at pp. 28-29; Acremant, 
p. 107. 


THE LAW OF WAR AND MILITARY NECESSITY 


By Witu1AM GERALD Downey, JR.* 


To many international lawyers and army officers the terms ‘‘law of war’’ 
and ‘‘military necessity’’ are mutually incompatible. Many army officers 
consider the law of war as no more than a collection of pious platitudes, 
valueless, so they think, because it has no force and effect. Some inter- 
national lawyers regard military necessity as the béte noire of international 
jurisprudence, destroying all legal restriction and allowing uncontrolled 
brute force to rage rampant over the battlefield or wherever the military 
have control. 

It is the purpose of this writer not only to show the complete compati- 
bility of these two concepts but to prove to his confréres in the inter- 
national legal profession that military necessity is not the negation, but an 
integral part, of law itself, and to show his brothers in the honorable pro- 
fession of arms that the law of war is a binding body of rules which may 
not with impunity be violated on the ground of military necessity. 


I. Bastc Concepts 


At the beginning it is important for the sake of accuracy to establish 
certain basic concepts in order that the international lawyer and the soldier 
will be speaking the same language and will arrive together at the same 
conclusions. International law is composed of the customary and con- 
ventional rules and regulations which civilized nations have assented to 
observe in their relations with one another.’ It is divided into two main 
parts: the law of peace and the law of war. Here we shall be concerned 
only with the law of war. 

The sources of international law are international custom as evidenced 
by an accepted general practice, treaties and conventions, and the general 
principles of law recognized by civilized nations.? Usually it is stated that 
evidence of international law is found in diplomatic correspondence, in 
the opinions and decisions of international courts, in the opinions and 


* Major, JAGC, U. 8S. Army. Formerly Fellow in International Law, Catholic Uni- 
versity and Georgetown University. Member of the Bar of the District of Columbia and 
of the Bar of the U. 8. Court of Military Appeals. The views expressed herein are those 
of the author and do not reflect the opinions of the Secretary of Defense, the Secretary 
of the Army, or of the Judge Advocate General of the Army. 

1 Queen v. Keyn, L. R. [1876] 2 Exch. Div. 63. 

2 The 8. 8. Lotus, Permanent Court of International Justice, 2 Hudson, World Court 
Reports, 1927-1932, 20, 35. See also George A. Finch, The Sources of Modern Inter- 
national Law (1937), passim. 
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decisions of national courts, and in the writings of the commentators.* 
This writer desires to add a new source of the evidence of international 
law, 1t.e., the opinions of the Judge Advocate General of the Army arising 
from cases pertaining to the law of war.‘ 

International law, and its component part, the law of war, is part of the 
domestic law of the United States,® and its rules apply to war from what- 
ever cause war originates.° The Constitution of the United States provides 
that treaties are the supreme law of the land’ and that Congress shall 
have the power to define and punish offenses against the law of nations.® 
In enacting the Uniform Code of Military Justice the Congress provided 
that: 

General courts-martial shall have jurisdiction to try any person who 


by the law of war is subject to trial by a military tribunal and may 
adjudge any punishment permitted by the law of war.° 


One of the most important concepts in the law of war is that of military 
necessity, but there is no concept more elusive. From the idea expressed 
by the German writers that military necessity (kriegsraison) overrode all 
law,’® to the recent holdings of the Nuernberg International Military 
Tribunals that military necessity is governed by positive international 
law, the question has vexed both international lawyers and army officers. 

The American concept of military necessity was expressed in the in- 
structions prepared by Franz Lieber and issued by the United States Army 
in 1862 in General Orders No. 100, which stated that: 


Military necessity, as understood by modern civilized nations, con- 
sists in the necessity of those measures which are indispensable for 
securing the ends of war, and which are lawful according to the modern 
law and usages of war.*? 


3 Fred K. Nielsen, International Law Applied to Reclamations, p. 7; U. 8. v. Wilhelm 
List et al., XI Trials of War Criminals 1235. 

4 These opinions, particularly those written during the period 1941-1945 when Colonel 
Archibald King, a member of the American Society of International Law, was Chief of 
the International Law Division, JAGO, are a priceless source of the numerous inter- 
national law situations which confronted American commanders during World War II. 
Many of these opinions are still classified and are therefore not available, but it is hoped 
that they eventually will be declassified and made available for study by legal scholars. 

5 The Paquete Habana, 175 U. 8. 677; for an excellent discussion of the relationship 
between international law and United States domestic law, see Quincy Wright, The 
Enforcement of International Law Through Municipal Law in the United States (1916). 

6U. 8. v. List et al., XI Trials of War Criminals 1248. 

7 Art. VI, Sec. 2. 8 Art. I, Sec. 8, Clause 10. 

® Art. 18, U.C.M.J., Act of May 5, 1950, 64 Stat. 108; 50 U.S.C. 551-736. 

10 See Strupp, Lléments du droit international public universel et américain (1927), 
pp. 168-169. 

11 U. 8S. v. List et al., XI Trials of War Criminals 1252-1255. 

12 General Orders 100, Instructions for the Government of the Armies of the United 


States in the Field, §14. 
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Sixty years and two wars later, the President of the American Society of 
International Law, Elihu Root, in discussing military necessity in an ad- 
dress at the annual meeting on April 27, 1921, remarked: 


. . . The doctrine of kriegsraison has not been destroyed. It was 
asserted by Bethman Hollweg at the beginning of the war [World War 
I] when he sought to justify the plain and acknowledged violation of 
international law in the invasion of Belgium upon the ground of 
military necessity. The doctrine practically is that if a belligerent 
deems it necessary for the success of its military operations to violate 
a rule of international law, the violation is permissible. As the bel- 
ligerent is to be the sole judge of the necessity, the doctrine really is 
that a belligerent may violate the law or repudiate it or ignore it 
whenever that is deemed to be for its military advantage... . Of 
course, if that doctrine is to be maintained, there is no more inter- 
national law, for the doctrine cannot be confined to the laws specifically 
relating to war on land and sea... . 

.. . Either the doctrine of kriegsraison must be abandoned defi- 
nitely and finally, or there is an end of international law, and in its 
place will be left a world without law, in which alliances of some 
nations to the extent of their power enforce their ideals of suitable 


conduct upon other nations. 


At Nuernberg in recent years it was quite evident that the doctrine of 
kriegsraison had not been destroyed, as it was used as a defense in many 
of the trials of German war criminals. In discussing this doctrine the 
Nuernberg Military Tribunal said in United States v. List et al.: 


They [the German Generals] invoke the plea of military necessity, 
a term which they confuse with convenience and strategical interests. 
Where legality and expediency have coincided, no fault can be found 
insofar as international law is concerned. But where legality of action 
is absent, the shooting of innocent members of the population as a 
measure of reprisal is not only criminal but it has the effect of destroy- 
ing the basic relationship between the occupant and the population. 
Such a condition can progressively degenerate into a reign of terror. 
Unlawful reprisals may bring on counter reprisals and create an endless 
cycle productive of chaos and crime. To prevent a distortion of the 
right into a barbarous method of repression, international law provides 
a protective mantle against the abuse of the right. 


It is apparent from the evidence of these defendants that they con- 
sidered military necessity, a matter to be determined by them, a com- 
plete justification of their acts. We do not concur in the view that 
the rules of warfare are anything less than they purport to be. Mili- 
tary necessity or expediency do not justify a violation of positive rules. 
International law is prohibitive law. .. .*° 


18 XT Trials of War Criminals 1252-1255. 
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Because the varying concepts of military necessity have never been fully 
defined and explained in legal terminology, this writer, relying wholly upon 
decided cases of the Supreme Court of the United States and of various 
military tribunals, has prepared the following definition of military 
necessity : 

Military necessity is an urgent need, admitting of no delay, for the 
taking by a commander of measures, which are indispensable for 
forcing as quickly as possible the complete surrender of the enemy by 
means of regulated violence, and which are not forbidden by the laws 
and customs of war. 


It will be noted that this definition contains four basic elements: 
(1) an urgent need admitting of no delay for the taking by an army 
commander of measures 
(2) which are indispensable for forcing as quickly as possible the 
complete surrender of the enemy by means of 


(3) regulated violence, and 
(4) which are not forbidden by the laws and customs of war." 


Each element will be considered at length below. 


II. ELEMENTs oF Miuitary NECESSITY 


1. An urgent need admitting of no delay. This element means that the 
military situation requires that the commander take immediate action, that 


there be insufficient time for any other course of action to be taken, and 
that the danger be immediate and impending. 

A recent example of such an urgent need admitting of no delay was the 
situation which faced General Eisenhower in North Africa in November, 
1942. It was necessary for him to deal with the one person who had the 
authority to command the French Forces to cease fire. That man was 
Darlan. In his Crusade in Europe, General Eisenhower remarked that: 


General Clark reported that apparently Darlan was the only French- 
man who could achieve cooperation for us in North Africa. I realized 
that the matter was one that had to be handled expeditiously and 
locally. To have referred it back to Washington and London would 
have meant inevitable delays in prolonged discussions. So much time 
would have been consumed as to have cost much blood and bitterness 
and left no chance of an amicable arrangement for absorbing the 
French forces into our own expedition.” 


General Bradley stated in connection with General Eisenhower’s dealing 
with Darlan that: 


14 Many of the positive laws of war appearing in the Hague Regulations of 1907, the 
Geneva Conventions of 1929 and 1949 expressly permit exceptions due to military neces- 
sity. For an earlier discussion of this subject, see Josef L. Kunz, Kriegsrecht und 
Neutralitatsrecht (1935), pp. 26-28. 

15 Dwight D. Eisenhower, Crusade in Europe, p. 106. 


THE LAW OF WAR AND MILITARY NECESSITY 255 


Collaboration with Darlan was fully as nauseous to Eisenhower as it 
was to his critics in the United States. But, as Eisenhower insisted, 
he had not sought Darlan as an ally, but as a convenient and useful 
tool.** 


The question of an urgent need admitting of no delay has been considered 
by the United States Supreme Court. In the case of United States v. 
Russell ** the pertinent facts were that during the Civil War three steam- 
boats owned by Russell were seized by the United States under the terms of 
the following or a similar order: ‘‘Imperative military necessity requires 
the services of your steamers for a brief period. . . .”” The steamers were 
employed as transports for carrying Government freight. The Court of 
Claims found that, at the time the steamers were taken into the service of 
the United States, the agents of the United States did not intend to ap- 
propriate them or their services; but they did intend to compel the captains 
and crews with such steamers to perform the services needed, and they 
did intend to pay a reasonable compensation for such services. However, 
the Government of the United States refused to pay reasonable compensa- 
tion and Russell refused to accept the lesser amount offered by the United 
States. 

In considering the legality of the seizure of these vessels, the Supreme 
Court stated that: 


such a taking of private property by the Government, when the 
emergency of the public service in time of war or impending public 
danger is too urgent to admit of delay, is everywhere regarded as 
justified, if the necessity for the use of the property is imperative and 
immediate and the danger is impending. 

The Court affirmed a judgment of $41,355.00 in favor of Russell. 

In the case of Mitchell v. Harmony,** the pertinent facts were that certain 
property owned by Harmony, a sutler accompanying the army in the field 
during the war with Mexico, was seized by Colonel Mitchell under the 
orders of Colonel Doniphan. The property was taken not to defend Colonel 
Doniphan’s position nor to place his troops in a safer one, nor to anticipate 
the attack of an approaching enemy, but solely to insure the success of a 
distant and hazardous expedition some time in the future. Discussing the 
facts of this case, the Supreme Court stated that: ‘‘It is the emergency that 
gives the right, and the emergency must be shown to exist before the taking 
can be justified. Where urgent necessity does not exist, there is no right.’’ 
The Court held that under the facts stated there was no urgent need, and 
because there was no urgent need, there was no right to seize the property. 
Harmony was awarded a judgment of $109,372.52. 

Two questions will immediately arise in the. minds of both lawyers and 
army officers: Who decides whether under a given set of facts an urgent 


16 Omar N. Bradley, A Soldier’s Story, p. 32. 
1713 Wall. 623 (1870). 1813 How. 115 (1851). 
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need admitting of no delay exists, and how is the person making such a 
decision to know whether some court at a later date may not overrule him? 
The obvious answer to the first query is that the officer exercising command 
responsibility must make such a decision. The answer to the second query 
was given by the Supreme Court in the Mitchell case, supra, wherein it 
stated that: 


A court in reviewing a case must consider the facts, as they appeared 
to the officer at the time he acted. . . . And if with such information 
as he has a right to rely upon, there is reasonable ground for believing 
that the danger is immediate or menacing, or the necessity urgent, he 
is justified in acting upon it; and the discovery afterwards that it was 
false or erroneous, will not make him a trespasser. . . . He must show 
by proof the nature and character of the emergency, such as he had 
reasonable grounds to believe it to be. [Italics added.] ** 


Similar problems arose before the various military tribunals at Nuern- 
berg. In a case involving reprisals against the civil population the Mili- 
tary Tribunal stated that it had ‘‘. . . no hesitancy in holding that the 
killing of members of the population in reprisal without judicial sanction 
is itself unlawful.’’ The tribunal added that the only exception to this 
rule is when the necessity for the reprisal requires immediate reprisal 
action, but ‘‘. . . Unless the necessity for immediate action is affirmatively 
shown, the execution of hostages or reprisal prisoners without a judicial 
hearing is unlawful.’’*° In another case the tribunal held that where an 
accused German general was a commander of German forces in retreat, 
military necessity, that is, an urgent need not admitting of any delay, 
justified the devastation of certain villages. The court ruled that ‘‘... 
what constitutes devastation beyond military necessity in these situations 
requires detailed proof of an operational and tactical nature.’’ ** 

It would appear, then, that where the defendant urges the defense of 
military necessity, he must show affirmatively that the facts existing at the 
time he acted were such that he had reasonable grounds to believe they 
constituted an emergency. On the other hand, if the complainant argues 
that there was no urgent need at the time or that the acts of the defendant 
went beyond military necessity, the burden of proof is upon complainant 
affirmatively to show the existence of facts of an operational and tactical 
nature which were known to the defendant at the time he acted, and which 
clearly show that the defendant knew that his acts were not based upon an 
urgent need admitting of no delay, and that he knew that the danger was 
not immediate or pressing. 

2. Measures indispensable for forcing as quickly as possible the complete 
surrender of the enemy. This element includes the following measures: 


19 Ibid. 180. 
20 U. 8. v. List et al., XI Trials of War Criminals 1253 (italics added). 


21 The High Command Trial, XI Trials of War Criminals 541 (italics added). 
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First, all direct destruction of life of members of the armed forces and of 
other persons whose destruction is incidentally unavoidable in the conduct 
of military operations.** A good example of the application of this meas- 
ure was the destruction of the railway station and the marshaling yards 
at Versailles, France. At that time the military objective of the Allies 
was to prevent the Germans from using the railroad lines west of Paris. 
In the spring of 1944, the marshalling yards at Versailles were bombed by 
the United States Air Force and, incidentally thereto, a few bombs fell 
short and struck a hotel apartment alongside the yards, killing many of 
the tenants of the hotel. If a claim had resulted from this bombing, the 
United States would be held, in the opinion of this writer, to be without 
liability because the bombing constituted a legal destruction of life and 
property incidental to a military operation. 

Secondly, the capturing of every armed enemy, of every enemy civilian 
person of importance and of the public property of the enemy are authorized 
measures.** The legal aspects pertaining to the capture of enemy armed 
persons are covered in the Geneva Prisoners of War Conventions of 1929 
and 1949,** and the question of captured property has already been con- 
sidered at length by this writer.**> The capturing of every enemy civilian 
person of importance has been an accepted measure of war since the dawn 
of history. Caesar tells of the capture of Vercingetorix, and the Saracens 
still sing the saga of the capture of King Richard. In April, 1945, the 
Joint Chiefs of Staff issued a directive to the Commander-in-Chief of the 


United States Forces of Occupation in Germany, which instructed General 
Eisenhower as follows: 


8 a. You will search out, arrest, and hold, pending receipt by you 
of further instructions as to their disposition, Adolf Hitler, his chief 
Nazi associates, other war criminals and all persons who have partici- 
pated in planning or carrying out Nazi enterprises involving or re- 


sulting in atrocities or war crimes. 
b. All persons who, if permitted to remain at large, would endanger 


the accomplishment of your objectives, will also be arrested and held 

in custody until trial by an appropriate semi-judicial body to be 
established by you... 

An interesting case concerning the provisions of this directive arose in 

1949. A German civilian, who had held an important position in the 

German military government of Poland, was arrested in Germany in 1945 

and held under paragraph 8 b, supra, until he was cleared by a denazifica- 


22U. 8. v. List et al., loc. cit., 1253. 23 Ibid. 
24 Department of Army Pamphlet 20-150. The 1949 Conventions have not been 


ratified by the United States. 
25 Downey, ‘‘Captured Enemy Property: Booty of War and Seized Enemy Property,’’ 


this JourNAL, Vol. 44 (1950), p. 488. 
2¢Par. 8, JCS 1067, Germany 1947-49, The Story in Documents (Dept. of State 


Publication 3556), p. 21. 
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tion court some time later. After his release he filed a claim against the 
United States for damages resulting from an alleged illegal arrest and 
incarceration, basing his claim upon the finding of a denazification board, 
‘‘the appropriate semi-judicial body,’’ which was organized under the 
provisions of the above directive and subsequent theater directives. The 
Judge Advocate General held, in effect, that there was no basis for the 
claim, as the German civilian was a person whose arrest was authorized by 
the laws of war as expressed in the directive of the Joint Chiefs of Staff.** 

Thirdly, the destruction of property, the obstruction of ways of com- 
munication, and the withholding of means of life or livelihood from the 
enemy are authorized measures.** Germany and Japan abound with stark 
examples of the destruction of property by aerial bombing and ground 
artillery. The question of liability for the destruction of property has 
been considered by various claims commissions. In the Hardman case * 
the British Government claimed compensation for the destruction of Hard- 
man’s personal property by the United States military authorities in Cuba 
in 1898. The property was destroyed to prevent the spread of disease among 
the soldiers during the Spanish-American War. The question to be decided 
by the arbitrators was whether, under the circumstances, the destruction of 
the property was a necessity of war and an act of war. The evidence sub- 
mitted by the United States showed that the measures taken to prevent the 
spread of disease were advisable and necessary. The British Government 
did not contest the truth of this evidence. In denying the award, the 
arbitral tribunal stated: 


In law, an act of war is an act of defense or attack against the enemy 
and a necessity of war is an act which is made necessary by the defense 
or attack.and assumes the character of vis major. 

In the present case, the necessity of war was the occupation of 
Siboney, and that occupation which is not criticized in any way by the 
British Government, involved the necessity, according to the medical 
authorities above referred to, of taking the said sanitary measures, 
i.e., the destruction of the houses and their contents. 

In other words, the presence of the United States troops at Siboney 
was a necessity of war and the destruction required for their safety 
was consequently a necessity of war. 

In the opinion of this tribunal, therefore, the destruction of Hard- 
man’s personal property was a necessity of war, and, according to the 
principle accepted by the two Governments, it does not give rise to a 
legal right of compensation. 


Another case involving destruction of property as a measure of war is 
Juragua Iron Company, Limited v. United States. It arose in the Court 
of Claims as an action to recover the value of certain property in Cuba 


27 Claim of Dr. F. K., MSS Opinion, dated Sept. 10, 1949, JAGO. 
28 U.S. v. List et al., loc. cit., 1253-1254. 
296 Hackworth, Digest of International Law 176. 
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destroyed during the Spanish-American War by order of the commanding 
officer of the United States troops which were conducting military opera- 
tions in the locality of the property. The Juragua Iron Company was a 
Pennsylvania corporation and had its principal place of business in Penn- 
sylvania, but it owned certain real and personal property in Cuba. In 
July, 1898, General Miles, Commanding General of United States forces 
in Cuba, because of the prevalence of yellow fever, ordered the destruction 
of the plaintiff’s property. The Court of Claims held that the United 
States was no pecuniarily liable,*° and the Supreme Court affirmed,* 
stating : 


. . . The plaintiff, although an American corporation, doing busi- 
ness in Cuba, was, during the war with Spain, to be deemed an enemy 
to the United States with respect of its property found and then used 
in that country, and such property could be regarded as enemy’s 
property, liable to be seized and confiscated by the United States in the 
progress of the war then being prosecuted; indeed, subject under the 
laws of war to be destroyed whenever, in the conduct of military 
operations, its destruction was necessary for the safety of our troops or 
to weaken the power of the enemy. 

. . . It is true that the army, under General Miles, was under a duty 
to observe the rules governing the conduct of independent nations 
when engaged in war—a duty for the proper performance of which 
the United States may have been responsible in its political capacity to 
the enemy government. If what was done was in conformity to those 
rules—as upon the facts found we must assume that it was—then the 
owner of the property has no claim of any kind for compensation or 
damages; for, in such a case, the Commanding General had as much 
right to destroy the property in question if the health and safety of his 
troops required that to be done, as he would have had if at the time the 
property had been occupied and was being used by the armed troops 
of the enemy for hostile purposes. 


Concerning the question of the destruction of ways of communication, 
it will be recalled that one of General Yamashita’s defenses was that the 
United States armed forces had so completely destroyed his channels of 
communication and obstructed his channels of traffic in the Philippines 
that he was totally unable to control the forces under his command.** 

The question of the legality of withholding means of livelihood and of 
life from the enemy was considered by the Nuernberg Military Tribunal 
in the case of United States v. Von Leeb. The pertinent facts were that 
in 1941 Leningrad was encircled and besieged. Supplies in the city were 
rapidly being consumed, and, to conserve such supplies, the Russian Com- 
mander ordered the evacuation of civilians. Von Leeb, the German com- 
mander, issued an order authorizing the army artillery to fire on Russian 
civilians in order to prevent them from leaving Leningrad and fleeing into 


8042 Court of Claims 99, 114. $1 212 U. 8. 297, 306, 308. 
82 See In re Yamashita, 327 U. 8. 1, 32 et seq. 
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the German lines. The order stated that artillery was to be used ‘‘to pre- 
vent any such attempt at the greatest possible distance from our own lines 
by opening fire as early as possible, so that the infantry, if possible, is spared 
shooting on civilians.’’ After the war Marshal von Leeb was charged with 
a violation of the law of war for having issued an unlawful order. 

The Military Tribunal, in considering whether this order was illegal, 
stated that: 


. . . the cutting off of every source of sustenance from without is 
deemed legitimate. It is said that if the commander of a besieged 
place expelled the non-combatants, in order to lessen the number of 
those who consume his stock of provisions, it is lawful, though an 
extreme measure, to drive them back so as to hasten the surrender. 


The Tribunal held that there was no criminality attached to the above order 
issued by Von Leeb.** 

Fourthly, the appropriation of whatever the enemy’s country affords 
necessary for the subsistence and safety of the army is an accepted measure. 
An historical example of the application of this rule was Sherman’s march 
from Atlanta to Savannah in 1864. Sherman cut himself off from his base 
of supplies and during the march his army lived off the country. During 
the trials at Nuernberg, the question was again considered, but the Nuern- 
berg Military Tribunal held that the seizure of whatever the enemy’s 
country afforded, which was not justified for the subsistence of the army, 
was criminal and the fact that such seizures were conducted not by indi- 
viduals but by the army and by the state does not remove the taint of 
criminality.** 

Fifthly, the use of deception not involving a breach of faith, is an ac- 
cepted measure. A breach of good faith which is either positively ex- 
pressed in international conventions or which exists under the customary 
law of war is forbidden. A good example of the use of deception which 
involved a breach of good faith is one that happened in this writer’s 
presence during the Battle of Metz in 1944. At that time the German 
forces held several forts south and east of Metz. One November morning, 
just as our attack was getting under way, a German unit of some 20 men 
came out of one of the forts under a white flag. The American battalion 
commander gave the order to cease fire, and the Germans marched under 
the protection of the white flag down the road toward our lines. As they 
came abreast of a large bunker they pulled down their white flag, ran into 
the bunker and immediately opened fire on our positions. 

3. Regulated Violence. The words ‘‘regulated violence’’ may appear 
at first glance to be self-contradictory. However, the meaning of the ex- 
pression will be clear after it is defined and illustrated. 

Regulated violence is generally considered as that violence directed or 
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authorized by superior authority for the purpose of disabling the greatest 
possible number of the enemy, but the military effect of which is not dis- 
proportionate to the suffering it entails. This definition is a compromise 
between the conflicting military and humanitarian concepts of the purpose 
of war. Under this definition of regulated violence the paramount military 
interest is to kill or disable the greatest possible number of the enemy and 
the subservient humanitarian interest is to relieve the individual soldier 
from all unnecessary suffering. The question is how best to balance these 
conflicting interests and the problem must be answered, each time a new 
weapon or new projectile is developed, under the test established by 
Spaight: ‘‘Does the new weapon or the new projectile disable so many of 
the enemy that the military end thus gained condones the suffering it 
causes ?’’ 

An interesting and provocative illustration of the application of the defi- 
nition of regulated violence arises in a consideration of the question of the 
use of the explosive bullet. An ordinary 30-caliber bullet fired from a 
rifle has for its military purpose the killing or wounding of the enemy 
soldier at whom it is aimed. It accomplishes that purpose when it causes 
a casualty. The suffering caused by that bullet is not disproportionate to 
such a military purpose. However, a 30-caliber explosive bullet, having 
the same purpose and the same lethal effect, which explodes upon penetra- 
tion of the body and causes an agonizing and perhaps incurable wound, 
aggravates the suffering of the recipient without furthering the military 
purpose of the projectile. A type of explosive bullet was used by the 
Confederate forces at Vicksburg with the idea that the bullets would burst 
over the Union trenches and have the effect of shrapnel. In his Memoirs, 
General Grant discussed the use of these bullets: 


I do not remember a single case where a man was injured by a piece 
of one of these shells. "When they hit and the ball exploded, the wound 
was terrible. In these cases a solid ball would have hit as well. Their 
use is barbarous, because they produced increased suffering without 
any corresponding advantage to those using them.** 


In 1868 the use of such bullets was prohibited by the Declaration of St. 
Petersburg, and in 1907 by Article 23 (e) of the Hague Regulations.** 
Field Manual 27-10, The Rules of Land Warfare, provides in relation to 
Article 23 (e) that: 


The foregoing prohibition is not intended to apply to the use of 
explosives contained in artillery projectiles, mines, aerial torpedoes, 
or hand grenades, but it does apply to the use of lances with barbed 
heads, irregular-shaped bullets, and projectiles filled with glass, to the 
use of any substance on bullets that would tend unnecessarily to in- 


35 Spaight, War Rights on Land, p. 76. 86 U. 8. Grant, Memoirs, p. 316. 
87 Hague Convention IV, 36 Stat. 2277; U. S. Treaty Series, No. 539. 
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flame a wound inflicted by them, and to the scoring of the surface or 
filing off the ends of the hard cases of bullets.** 


4. Measures which are not forbidden by the laws and customs of war. 
Article 22 of the Hague Regulations provides that the right of belligerents 
to adopt means of injuring the enemy is not unlimited, and Article 23 
specifically prohibits, among other acts, the use of poison or poisoned 
weapons, the treacherous killing or wounding of enemy personnel, the 
killing of an enemy who has laid down his arms or surrendered, and the 
statement that quarter will not be given. 

These are positive laws of war which contain absolute prohibitions. 
Where such positive rules apply, no plea of military necessity is legally 
permissible. For example, in discussing the application of the rule against 
the use of poison, Field Manual 27-10 states: 


This prohibition extends to the use of means calculated to spread 
contagious diseases; but does not prohibit measures being taken to 
dry up springs, to divert rivers and aqueducts from their courses, or 
to contaminate sources of water by placing dead animals therein or 
otherwise, provided such contamination is evident or the enemy is in- 


formed thereof. . . .*° 


As an example, the prohibition against the spread of contagious diseases is 
absolute. Therefore, if a belligerent should spread typhus germs over an 
enemy troop concentration, it would be a violation of the positive law and 
no plea of military necessity could justify the act. 

On the other hand several of the laws of war specifically contain excep- 
tions on the ground of military necessity. Article 23 g of the regulations 
annexed to Hague Convention IV provides that the destruction or seizure 
of enemy property, ‘‘unless such destruction or seizure be imperatively de- 
manded by the necessities of war,’’ is especially forbidden. It is apparent 
that where a commander, acting bona fide, decides that the destruction of 
certain property is necessary for the accomplishment of his mission, e¢.g., 
the destruction by artillery fire of a church, the tower of which is being used 
as an observation post by an enemy, the positive laws of war permit such 
action whether or not the need is urgent or admits of no delay. 

In conclusion it can be stated as a matter of law that military necessity 
cannot justify an act by a military commander which disregards a positive 
rule of law or which goes beyond the express limitations of a qualified rule 
of law. Such acts always constitute a violation of the law of war. 


88 Field Manual 27-10, par. 34. 39 Ibid., par. 28. 


NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By YvueEen-ii Liane * 


THE QUESTION OF REVISION OF A MULTILINGUAL TREATY TEXT 


The question of the language or languages employed in the drafting of 
international instruments has assumed of late considerable practical im- 
portance in the law of treaties. For a long time, Latin was the only 
language used in international intercourse. During the nineteenth cen- 
tury, French took the place of Latin as the common diplomatic language * 
in which most of the multipartite instruments were drawn up; and in 1907 
French was formally recognized in the Réglement (Art. 12) as the official 
language for the deliberations and the acts of the Hague Conference. It 
was not until 1919 that the dual language practice was adopted by the 
Peace Conference at Paris, and thereafter French and English became the 
official languages of the League of Nations, the International Labor Or- 
ganization and the Permanent Court of International Justice. Bilingual 
texts were used in the conventions concluded under the auspices of the 
League of Nations, in international labor conventions and in a number of 
other multipartite treaties during this period. In connection with bi- 
partite treaties, there is a variety of practice regarding the employment 
of languages and regarding the question as to which of the languages 
should prevail.” 

In 1945, an innovation was introduced at the San Francisco Conference 
which included in the Charter of the United Nations a provision to the 
effect that the Chinese, French, Russian, English and Spanish texts of the 
Charter were equally authentic.* The rules of procedure of the General 
Assembly of the United Nations provide that ‘‘Chinese, English, French, 


* Director of the Division of Development and Codification of International Law, 
United Nations Secretariat. This note was prepared in collaboration with Miss Kwen 
Chen. Any views expressed in the note are those of the writers alone and do not neces- 
sarily reflect the official opinion of the Organization with which they are connected. 

1 See James Brown Scott, Le Frangais, langue diplomatique moderne (1924); Henri- 
ette Roumiguiére, Le Frangais dans les relations diplomatiques (1926). 

2M. O. Hudson conducted a seminar investigation on the languages employed in 
bipartite treaties signed and ratified by twelve states between 1921 and 1930, and 
concluded, inter alia, that ‘‘there is no rule of international law giving primacy to any 
one language in the conclusion of bipartite treaties.’’ See M. O. Hudson, ‘‘ Languages 
Used in Treaties,’’ this JouRNAL, Vol. 26 (1932), pp. 368-372. 

8 Art. 111 of the Charter. Another example of multilingual treaties may be found 
in the Charter cf the Organization of American States, Art. 108 of which contains a 
provision to the effect that the Spanish, English, Portuguese and French texts of the 
Charter are equally authentic. 
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Russian and Spanish shall be the official languages of the General As- 
sembly, its committees and sub-committees’’* and that ‘‘all resolutions 
and other important documents shall be made available in the official 
languages.’’ 

The question of the revision of a multilingual treaty text arose when, 
at the sixth session of the General Assembly, a request was made by the 
Government of China for the revision of the Chinese text of the Convention 
on the Prevention and Punishment of the Crime of Genocide (referred to 
hereafter as ‘‘the Genocide Convention’’). The request of the Chinese 
Government gives rise to a number of interesting points which heretofore 
have scarcely been explored by international lawyers. It is the purpose 
of the present note to survey the various aspects of this question and to 
comment on some of the existing problems involved. 


I. Unirep Nations TREATIES Havine Five Texts 


The multipartite treaties concluded under the auspices of the United 
Nations, insofar as their official texts are concerned, may be divided into 
two groups: (a) those which contain a provision that all five texts, 1.e., 
Chinese, English, French, Russian and Spanish, have equal validity, and 
(b) those where such provision is lacking. For example, to the first 
group belongs the Genocide Convention and to the second group belong 
the Convention on the Privileges and Immunities of the United Nations ® 
and the Convention for the Suppression of the Traffic in Persons and of 
the Exploitation of the Prostitution of Others.’ It might be suggested that 
since, according to the rules of procedure of the General Assembly, the 
five languages mentioned above are the official languages of the General 
Assembly in which resolutions and important documents should be made 
available, and where a treaty or convention is adopted by a resolution of 
the General Assembly and annexed thereto, treaties under group (b) could 
be treated on the same basis as those under group (a). On the other 
hand, one might ask: If a convention approved by the General Assembly 
is made available in the five official languages, could the five texts of the 
convention be regarded as ‘‘equally authentic’’ in the absence of a pro- 
vision to this effect? If such a convention is drafted in one language and 
translated into the other four languages, should these four texts of the 
convention be regarded as official translations or as ‘‘authentic texts’’? 
Do official translations have the same validity as authentic texts? 


* First sentence of Rule 51 of the Rules of Procedure of the General Assembly, U. N. 
Doc. A/520/Rev. 2, June 5, 1951, p. 10. The rules concerning languages were adopted 
by the General Assembly on Feb. 1, 1946, see U. N. Doc. A/64, p. 9. 

5 First sentence of Rule 58, U. N. Doc. A/520/Rev. 2, p. 11. 

* General Assembly Resolution 22(I)A, Feb. 13, 1946, U. N. Doc. A/64; U. N. Treaty 
Series, Vol. I, No. 4 (1946-1947). 

? General Assembly Resolution 317(IV), March 21, 1950, U. N. Doe. A/1251, pp. 33-36. 
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A. The meaning of ‘‘authentic text’’ 


In 1927, when the German Government formally proposed to the Gov- 
erning Body of the International Labor Organization to amend Article 6, 
No. 9, of the Standing Orders of the International Labor Conference by 
making German also an authentic text along with French and English 
texts of draft conventions and recommendations,* there was much discus- 
sion of what was an authentic text. It was decided by the Governing Body 
and then by the Conference that a text became authentic only by reason 
of its adoption by the Conference.® This seems to be the traditional view. 
If this view should be maintained, the suggestion above referred to, that 
United Nations treaties under group (b) could be treated on the same basis 
as those under group (a), would at once become questionable, for the Gen- 
eral Assembly has not explicitly adopted the five texts of a treaty belonging 
to group (b) as authentic. Could it be said then that the rules of pro- 
cedure of the General Assembly, in making such a document ‘‘available’’ 
in the five official languages, confer upon the five texts equal authenticity 
and oblige the parties to the treaty to accept them as such? 

The recent discussion of the Chinese proposal touches on the question 
whether an ‘‘official’’ text is the same as an ‘‘authentic’’ text. Article 
X of the Genocide Convention provides: ‘‘The present Convention, of 
which the Chinese, English, French, Russian and Spanish texts are equally 
authentic, shall bear the date 9 December 1948.’’ When the request for 
revision of the Chinese text of the Genocide Convention was discussed in 
the Sixth Committee at the Seventh Session of the General Assembly, the 
representative of France, referring to the words ‘‘official Chinese text’’ 
in a Chinese draft resolution before the Committee, suggested that for the 
sake of accuracy ‘‘authentic’’ should be used instead of ‘‘official.’’*® The 
representative of Belgium considered, however, that in international law 
only authentic texts were official." If any doubt should be thrown upon 
the identity of official text and authentic text in the case of a United 
Nations convention which contains express provision as to the authenticity 
of its texts, it would be even more doubtful whether, in the case of a conven- 
tion made available as a document in five official languages, the five texts 
are ‘‘official’’ or ‘‘authentic,’’ or are neither ‘‘official’’ nor ‘‘authentic.’’ 
However, during the discussion of the Chinese proposal, no statement had 
been made that ‘‘official text’’ differed from ‘‘authentic text.’’ In prac- 
tice, the terms ‘‘ official text’’ and ‘‘authentic text’’ have been used inter- 
changeably without reference to whatever technical meaning they may have. 


8 Minutes of the 35th session of the Governing Body, May-June 1927, p. 366. 

® See League of Nations, International Labour Conference, 10th Sess., Vol. 1, Pts. 1-3, 
p. 551; Ernest Mahaim, ‘‘Les Conventions Internationales du Travail,’’ 11 Revue de 
droit international et de législation comparée (1930) 144. 

10U. N. Doc. A/C.6/8R.356, Dec. 22, 1952, pp. 10, 12. 
11 Ibid., p. 12. 
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B. The status of ‘‘official translations’’ of a treaty text 


Most of the treaties or conventions adopted by the General Assembly 
are drawn up in the working languages of the General Assembly, French, 
English or Spanish, or all three, and translated into the other official 
languages by the Secretariat. What are the legal consequences if some 
discrepancy should occur between the different versions? Where a con- 
vention provides, as the Charter of the United Nations does, that the 
five texts are equally authentic, it has been suggested by one writer that 
‘‘English and French being the working languages, the versions in those 
languages carry more weight than the remaining three.’’** If this view 
were acceptable, it would apply with all the more force to a convention 
which does not provide for the authenticity of its five versions and which 
is originally drawn up only in the working languages of the General As- 
sembly. 

In connection with the German proposal mentioned above, one of the 
conclusions reached by the Governing Body of the International Labor 
Organization and concurred in by the Conference was that official transla- 
tions of a convention text ‘‘drawn up by the Director of the International 
Labour Office, on his own responsibility, would obviously not be au- 
thentic.’’** But, in that case, French and English, which were the au- 
thentic versions of the draft conventions and recommendations, were also 
the official languages of the Conference, while German was not an official 
language. In the case of the United Nations, a convention approved by 
the General Assembly is produced in all five official languages. The prob- 
lem was never raised before whether, in the absence of a provision in the 
convention on their authenticity, those versions which are official transla- 
tions worked out by the Secretariat should be accepted as authentic texts 
by the parties to the convention. 

In connection with the Chinese request for revision, one member of the 
Sixth Committee, to which the request was referred for consideration, ex- 
pressed the view that the original Chinese text of the Genocide Conven- 
tion had been reduced from the status of an authentic original to the 
status of an official translation. This was so because that text had been 
declared by the Chinese Government to contain numerous errors and 
because ‘‘during the long process of drafting the Convention, Chinese had 
not been used in the discussion nor had a Chinese text been ready on 9 
December 1948 when the General Assembly, by adopting resolution 260 
(III), had approved the text of the Convention.’’?* On the other hand, 


12 Pollux, ‘‘The Interpretation of the Charter of the United Nations,’’ 23 British 
Yearbook of International Law (1946) 79. Cf. statement of A. D. McNair: ‘‘It is 
always desirable, where more than one text is used, to state either which is authentic 
or that both are equally authentic. In the absence of provision to the contrary, neither 
text is superior to the other.’’ McNair, The Law of Treaties (1938), p. 59. 

18 League of Nations, International Labour Conference, 10th Sess., Vol. 1, Pts. 1-3, 
p- 551. 14U. N. Doe. A/C.6/SR.354, p. 6. 
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the view was held that since under Article X of the convention, the five 
texts, including the Chinese, were equally authentic, the fact that the 
Chinese text was a translation from the English was immaterial.*® 


II. THE QUESTION OF REVISION 
A. Procedure of revision in relation to the Chinese request 


The Genocide Convention was approved by the General Assembly on 
December 9, 1948,'* and came into force on January 12, 1951. Article 
XVI of the convention provides: 


A request for the revision of the present Convention may be made 
at any time by any Contracting Party by means of a notification in 
writing addressed to the Secretary-General. 

The General Assembly shall decide upon the steps, if any, to be 
taken in respect of such request. 


China signed the convention on July 20, 1949, and the formal instru- 
ment of ratification of the convention by the Chinese Government was 
deposited with the Secretary General on July 19, 1951. Concurrently 
with the deposit of the instrument of ratification, the Permanent Repre- 
sentative of China to the United Nations, by a letter addressed to the 
Secretary General, submitted a new Chinese text of the convention and 
requested the Secretary General to take steps to revise the authentic 
Chinese text, with a view to bringing it into greater conformity with the 
other authentic texts of the convention. Since the convention had already 
entered into force, and since the five texts were equally authentic, the 
Secretary General considered that he was without authority to undertake 
their revision. Thereupon the Permanent Representative of China con- 
firmed that his letter should be deemed to constitute the ‘‘notification in 
writing addressed to the Secretary-General’’ requesting revision in ac- 
cordance with Article XVI of the convention. 

This request made by China was accordingly placed by the Secretary 
General before the General Assembly, in order that the General Assembly 
might, in conformity with the second paragraph of Article XVI of the 
convention, ‘‘decide upon the steps, if any, to be taken in respect of such 
request.’’ 27 

In a memorandum on this question submitted to the seventh session 
of the General Assembly, the Secretary General stated: 


15 U. N. Doc. A/C.6/SR.355, p. 11. 

16 General Assembly Resolution 260(III), U. N. Doc. A/810; this JourNaL, Supp., 
Vol. 45 (1951), p. 7. 

17U. N. Doc. A/1880, Sept. 18, 1951. The question was placed on the agenda of the 
sixth session of the General Assembly. The Assembly, by Resolution 605(VI) adopted 
on Feb. 1, 1952, considered that the elements necessary for the discussion of the question 
were not yet at its disposal, and decided to postpone the discussion until the seventh 
session of the Assembly. See U. N. Doc. A/2119, p. 87. 
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It appears that the revised Chinese text submitted by the Permanent 
Representative of China introduces only revisions which are in the 
main of a linguistic nature and does not in any sense alter the sub- 
stance or meaning of the Convention as expressed in the other four 


official texts.**® 


It was considered, therefore, that ‘‘formal action of a treaty-making 
character,’’ i.e., to adopt a protocol listing the amendments agreed upon, 
for signature or accession by the contracting parties, might not be justi- 
fied in the present case. Instead, two precedents were cited which did 
not involve a revision of the substance of the conventions concerned. In 
the first case, the Netherlands Government had proposed certain modifica- 
tions to the French text of an annex to the International Load Line Con- 
vention of 1930 as the most practical way of simplifying its application 
in the countries using the metric system. The British Government, as 
depositary of the convention, considered that since the errors found in the 
original text of the convention were all of minor importance, formal 
amendment of the convention was not necessary. It therefore circulated 
the desired alterations to the governments concerned and drew up a list 
of states expressing their willingness to accept such alterations. 

The second precedent concerned the Convention for Limiting the Manu- 
facture and Regulating the Distribution of Narcotic Drugs. Some dis- 
crepancy had been found to exist between the French text and the English 
text of the convention and there was also a drafting defect. In 1934, on 
the proposal of the Advisory Committee on Traffic in Opium and Other 
Dangerous Drugs, the Council of the League of Nations instructed the 
Secretary General of the League to call the attention of the governments 
parties to the convention to the defect and the interpretation given to the 
text in question by the Advisory Committee. Accordingly, the Secretary 
General, in a circular letter, requested the governments concerned to in- 
form him whether they accepted these interpretations. A time limit was 
set for their replies, after which tacit consent was to be implied. 

In view of these precedents and taking into consideration the nature 
of the Chinese request for the revision of the Chinese text of the Genocide 
Convention, the Secretary General of the United Nations suggested the 
following procedure of revision for consideration by the General Assembly : 


. . . The General Assembly is the body which originally adopted the 
Genocide Convention, and Article XVI thereof gives it the authority 
to decide upon any steps to be taken in respect of a request for revision 
of the Convention. The Assembly might therefore wish to adopt by 
resolution any desired amendments to the Chinese text, at the same 
time instructing the Secretary-General to seek from the States parties 
to the Convention, by means of a circular letter, an expression of their 
willingness to agree to the amended text. As such a letter would also 


18 U, N. Doc. A/2221, Oct. 14, 1952, p. 1. 
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be circulated to all States entitled to become parties to the Convention, 
a subsequent ratification or accession without objection to the amend- 
ments in the Chinese text could be treated as a tacit acceptance.*® 


At the seventh session of the General Assembly, the Chinese Delegation 
submitted a draft resolution which asked the General Assembly, under 
authority of Article XVI of the Genocide Convention: (1) to approve the 
revised Chinese text submitted by the Chinese Government; (2) to recom- 
mend that states signatories of or parties to the convention accept the 
revised Chinese text as the official Chinese text; and (3) to request the 
Secretary General 

to transmit, in accordance with Article XVIII of the Convention, 
a certified copy of the revised Chinese text of the Convention, as well 
as a copy of the present resolution, to all Members of the United Na- 
tions and to the non-member States contemplated in Article XI of the 
Convention, and to request States already signatories of or parties to 
the Convention to notify him, within the period of ninety days from 
the date of the transmission of the revised Chinese text of the Con- 
vention, of their acceptance of or objection to the revised Chinese 
text, it being understood that States which fail to signify their ob- 
jection within the said period shall be deemed to have accepted the 
revised Chinese text.?° 


The representative of China explained that the reasons for his government’s 
request were to bring the official Chinese text into greater harmony with 
the other four official texts and to make the wording of the Chinese text 
closer to the terminology used by the executive and judicial organs of 
China and more intelligible to the Chinese people.** He emphasized that 
there was no change of substance in the provisions of the convention in- 
volved. 

When the Chinese request was under consideration by the Sixth Com- 
mittee, the discussion centered largely on two questions: (1) whether the 
Chinese request was a request for revision within the meaning of Article 
XVI of the convention, and (2) whether the General Assembly was 
competent to adopt the procedure proposed by the Chinese draft resolu- 
tion. 


B. The question of revision vs. rectification 


The representative of Israel was of the opinion that it could not be as- 
sumed that the Chinese request constituted a request for revision within 
the meaning of Article XVI of the convention. He stated that ‘‘in inter- 
national treaties revision was usually construed to mean modification of 


19 Ibid., p. 2. 

20U. N. Doc. A/L.116, Nov. 28, 1952. After the General Assembly referred the 
question to the Sixth Committee for study and consideration, the same draft resolution 
was submitted by the Chinese Delegation to the Committee as Document A/C.6/L.283. 

21U. N. Doc. A/P.V.400, p. 36. 
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substance or modifications of language which were substantive in na- 
ture.’’??, The United States representative considered that all the Chinese 
Government was requesting was a correction of certain inaccuracies in the 
Chinese translation of the convention; he therefore suggested that refer- 
ence to Article XVI of the Convention might be deleted from the Chinese 
draft resolution.2* It was formally proposed by the representative of 
Peru that the words ‘‘revised’’ or ‘‘revision’’ contained in the Chinese 
draft resolution should be replaced, respectively, by ‘‘corrected’’ and 
‘‘eorrection,’’ since any revision was within the exclusive competence of 
the parties to the convention, and not of the General Assembly.** These 
amendments were accepted by the representative of China and the original 
Chinese draft resolution was revised accordingly.*® 

The representative of New Zealand expressed the opinion that while the 
action contemplated in connection with the Chinese text formally consti- 
tuted revision under Article XVI of the convention, it was an advantage 
to refer to the changes as corrections. The difference between revision and 
correction was not one of kind but of quality and would merely affect the 
Committee’s decision as to what action should be taken.*® This view was 
concurred in by the representative of China when he stated that the re- 
vision requested was a revision of language, not a revision of substance; 
it could best be described as correction and could therefore be effected by 
a method less formal than that provided in Article XVI of the convention.*’ 


C. The competence of the General Assembly 


Many representatives spoke on the question whether the General As- 
sembly was competent to adopt the procedure proposed by the Chinese 
Delegation in the operative part of its original draft resolution. These 
statements,”* expressing diverse opinions, may be summarized as follows: 


(1) The General Assembly could not ‘‘approve’’ the revised Chinese 
text of the convention since the majority of its members were not familiar 
with the Chinese language. 

(2) Since the General Assembly has only powers of recommendation, 
it was doubtful whether it could, by a resolution, validly declare that 
states would be held to have accepted the revised Chinese text unless they 
signified objections. It was uncertain whether the General Assembly was 
competent to conclude, in the absence of replies from states, that they were 
committed in law. 

(3) The General Assembly was competent to entertain the Chinese re- 
quest even if it was no longer a request for revision but a request for cor- 
rection and even after the convention in question had entered into force. 


22U. N. Doe. A/C.6/SR.354, p. 6. 23 Ibid., p. 11. 
24 Ibid., p. 13. 25U. N. Doe. A/C.6/L.283 /Rev.1. 
26 U. N. Doc. A/C.6/SR.356, p. 8. 27U. N. Doc, A/P.V.411, p. 6. 


28 U. N. Does. A/C.6/SR.354, pp. 9, 13; A/C.6/SR. 355, pp. 3, 5-7; A/C.6/SR.356, p. 8. 
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(4) The General Assembly might inform the states parties to the con- 
vention that China wished to make certain amendments to the Chinese 
text, but on no account should it make any recommendation regarding 
those amendments, for that was a matter entirely within the discretion of 
the states. 

(5) The General Assembly was competent to deal with the problem 
because the convention was its own product. The Secretary General being 
the depositary, it would be quite proper for the General Assembly to 
authorize him to transmit the new text to the parties to the convention. 
Each party would be free to accept or reject the new version. This pro- 
cedure would be consistent with international law. 

(6) To consider that any state failing to notify its acceptance of or 
objection to the revised text should be presumed to have accepted it, would 
constitute a rather serious precedent. The principle that silence consti- 
tuted consent in such a serious matter as the revision of a treaty text was 
fraught with danger, for the silence of a government was frequently due 
to the delay caused by the necessity of consulting the legislature before 
communicating its reply. 


In view of these observations, the Chinese representative further revised 
his draft resolution.2® After some minor modifications, the resolution 
adopted by the Sixth Committee and subsequently by the General Assembly 
provided, as to procedure, that the General Assembly 


requests the Secretary-General to transmit a certified copy of the cor- 
rected Chinese text of the Convention on the Prevention and Punish- 
ment of the Crime of Genocide, as well as a copy of the present resolu- 
tion, to all Members of the United Nations and to non-member States 
contemplated in article XI of the Convention, and to request States 
signatories of or parties to the Convention to notify him of their ac- 
ceptance or objection.* 


From the foregoing discussion, it would appear that the problems re- 
sulting from the employment of several languages in multipartite treaties 
and from the procedure of revision of a multilingual treaty text do not 
admit of ready answers. In practice, however, it has often been found 
possible, in concrete disputes as to the subject-matter, to reconcile the 
discrepancies between the different texts by means of interpretation, where 
the parties have not resorted in advance to the procedure of revision or cor- 
rection. The common intention of the parties is ascertained by examining 
the several authentic or official texts together and by employing the tech- 


29U. N. Doc. A/C.6/L.283/Rev. 2; see also Report of the Sixth Committee, Doc. 
A/2351. 

80U. N. Doc. A/C.6/L. 289; General Assembly Resolution 691(VII), U. N. Doc. 
A/2361, p. 64. 
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nique of interpretation, including ‘‘resort to various sources of internal 
and external evidence.’’ * 

Where domestic legislation is necessary to give effect to the provisions 
of a multilingual treaty, and if one of the authentic or official texts of 
the treaty is considered as unsatisfactory in form by the ratifying state 
using the same language as that of the text in question, the suggestion 
that the ratifying state should ‘‘introduce or maintain in its legislation not 
the form but the substance of the convention’’ ** might be accepted as a 
useful expedient. 


81 Yi-ting Chang, The Interpretation of Treaties by Judicial Tribunals (1933), p. 157. 
He adds: ‘‘In cases where evidence does not lead to definite conclusions as to which ver- 
sion expresses the actual agreement of the parties, tribunals generally go as far as pos- 
sible to draw the sense from, and in harmony with, both versions. Nevertheless, tribunals 
do no hesitate to declare the one language used in the negotiations and drafts as ‘basic’ 
and as ‘un enseignement précieux sur les intentions des rédacteurs’ of the treaty when 
evidence shows that the other version, although declared equally authoritative in the 
treaty, is a mere translation.’’ Cases before international tribunals, including the 
Permanent Court of International Justice, involving questions arising out of differences 
in meaning between two authoritative language texts of a treaty are discussed in a 
chapter entitled ‘‘Version in Differing Languages,’’ op. cit., pp. 141-157, 184-185. 
Passages extracted from the decisions of the Permanent Court of International Justice 
concerning the interpretation of texts involving questions of languages used may be 
found in paragraphs 78, 79, 81, and 305 in Hambro, The Case Law of the International 
Court (1952). See also note on ‘‘Languages Used in Agreements between States,’’ 
Hudson, Cases on International Law (3rd ed., 1951), p. 449. 

32 J. Morellet, ‘‘At What Moment do the International Labour Conventions become 
Applicable?’’, International Labour Review, Vol. XVI, No. 6, December, 1947; also M. 
O. Hudson, International Legislation, Vol. I, 1919-1921, Introduction, sec. 34, p. lix. 
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PACIFIC BLOCKADE OR WAR? 


As these lines are written? there is considerable discussion of the possi- 
bility, and the possible value and consequences, of a blockade of the coast 
of China as a measure intended to counteract Communist Chinese military 
action in Korea.? This step might be taken by the United Nations, or 
conceivably by the United States, acting under United Nations authoriza- 
tion or alone, and with or without any co-operation from Nationalist 
Chinese based on Formosa. 

Various questions of policy arise in this connection which it is not in- 
tended to discuss here, such as the willingness, or rather unwillingness, of 
United Nations Members to risk extension of the scope of the Korean con- 
flict, the danger of provoking Soviet Russia into a large-scale war in the 
East and possibly elsewhere, reluctance of the British to see their trade with 
China interrupted, and so on. Many of these problems are of extreme 
importance and cannot be neglected; they may even override in importance 
the legal issues involved; they are not, however, under consideration here. 

Under general international law it was widely admitted throughout re- 
cent decades that measures of force might be undertaken by one state 
against another state without necessarily or ipso facto bringing into ex- 
istence a state of war.* This action, for example, could consist of a 
blockade of the ports and harbors of the state against which action was 
being taken.* Such a blockade might be undertaken by two or more states 
conjointly ; Great Britain took part, with other states, in numerous pacific 
blockades during the nineteenth century.5 On the general issue there was 
little dispute, although the institution of pacific blockade never enjoyed an 
enviable reputation—on formalistic rather than ethical grounds, on which, 
indeed, something could be said in its favor.*® 

On the other hand, it was rather generally agreed that, in the operation 
of ‘‘pacific blockade,’’ or blockade without intention to make war, no right 
to visit, search, or capture the vessels of third parties accrued. This 
limitation did not appear to be strictly logical but it was fairly well- 


1 February 15, 1953. 

2 See, for example, letter in The Washington Post, Feb. 7, 1953, p. 10. 

8 C, G. Fenwick, International Law (3rd ed., 1948), Ch. XXVII. 

4 Fenwick, op. cit., pp. 535-537. See also P. B. Potter, The Freedom of the Seas 
(1922), pp. 118-119, and A. P. Higgins and C. J. Colombos, The International Law of 
the Sea (1943), pp. 301-304. The standard monograph is A. E. Hogan, Pacific 
Blockade (1908). 5 Hogan, op. cit., pp. 73-157. 

®Thus use of this institution might avoid recourse to war; the prejudice against 
pacific blockade came in part from formalists but in part from those who felt that it 


resembled war too much. 
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accepted doctrine, if that expression can be used in a field where the de- 
velopment was so new. Its possible application and effect in the Chinese 
situation must be obvious. 

The Supreme Court of the United States, in a famous case, went to the 
other extreme in holding that the proclamation and establishment of a 
blockade constituted an act of war." This interpretation depended, how- 
ever, upon the failure of the United States Government to stipulate that 
it was engaging in forcible action short of war—a singular bit of absent- 
mindedness on its part. 

Even if such a stipulation had been made, however, it would have been 
quite open to the other party to claim, and claim effectively, that the action 
in question constituted war. Pacific blockade remains such only as long as 
both parties are willing to regard it as in that light, as is true for all 
‘forcible measures short of war.’’ On the other hand it does not appear 
that neutral states, or third parties in general, can do much to determine 
the character of the situation, albeit they can take such unilateral action 
as seems useful and wise to them, subject to retaliation from all states 
whose interests and rights may have been violated. 

The present situation is complicated, of course, by the participation of 
various States Members of the United Nations. This is a second or third 
ease of the necessity for the application to organized international police 
action of the old laws of war—a development already foreseen and men- 
tioned in these pages, although not adequately provided for by the states. 
It does not appear that any articles of the United Nations Charter or any 
special agreements of recent date modify the historic provisions of the 
international law of war or pacific blockade very greatly. The United 
Nations and its Member States would presumably be entitled to exercise 
the rights of states under international law as heretofore recognized, but 
to no greater extent. In the United States there has recently developed 
some loose discussion of these matters. Certain commentators have as- 
serted that blockade necessarily means war, relying upon an exaggerated 
interpretation of the Prize Cases decision. One leading journal has as- 
serted that the United States could be placed in a state of war only by 
action of Congress, a surprising defiance of international law.’ The simple 
fact seems to be that very inadequate thought has been given to this prob- 
lem so far. 

In short, the idea of using the weapon of blockade against Communist 
China, without war, is not excluded by international law, although that 
depends largely on the reaction of Peiping—or of Moscow. It has little 
to do with the Charter of the United Nations or the Constitution of the 
United States. 

PirmMan B. PorrTer 


7 The Prize Cases (1862), 2 Black 635. 
8 Editorial in The Washington Post, Feb. 12, 1953, p. 12 (‘‘ Wiley’s Aberration’’). 
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TREATY ESTABLISHING THE EUROPEAN DEFENSE COMMUNITY 


The Treaty Establishing the European Defense Community (EDC) ? 
is a defensive treaty of regional collective security.2 But this content is 
not its raison d’étre. The treaty owes its origin to the necessity, pro- 
claimed by the American Secretary of State, of rearming Western Germany 
in order to bolster the defense of ‘‘Free Europe’’ with German divisions, 
a move held indispensable by military leaders.* This aim could have been 
accomplished by allowing Western Germany to rearm and by including a 
rearmed Western Germany directly in the North Atlantic Treaty Organiza- 
tion (NATO). It is the recognition of this necessity by France, coupled 
with her deep-seated aversion against the rearmament of Germany, which 
produced the Pleven Plan, finally elaborated into the European Defense 
Community Treaty. Although the Pleven Plan was originally rather 
skeptically looked at in the United States, especially from the point of 
view of its military effectiveness, French diplomacy succeeded in convincing 
the United States that this is the only feasible and acceptable way of re- 
arming Western Germany. Just as the Schuman Plan should guard against 
the economic possibility of Germany’s making war again, thus the Pleven 
Plan is designed to prevent the military possibility of Germany’s making 
war again. And in both cases the means to achieve this end is supra- 
national organization. True, the French had to make concessions, as com- 
pared with the Pleven Plan. But the EDC Treaty prevents, at least, from 
a French point of view, the re-creation of a German national army and a 
German general staff, limits the number of German troops, prevents the 
production of heavy and atomic war matériel by Western Germany. 


1 The treaty consists of 132 articles and annexes; among them the Military, Financial 
and Jurisdictional Protocols, the protocols concerning the relations between the Euro- 
pean Defense Community and the North Atlantic Treaty Organization, and the Conven- 
tion relating to the Status of European Defense Forces. To that have to be added the 
Protocol to the North Atlantic Treaty, the Treaty between the United Kingdom and the 
member states of the EDC, and the Tripartite Declaration of the three Western Foreign 
Ministers; all instruments were signed at Paris on May 27, 1952. 

The treaty is in a single original in French: Traité instituant la Communauté Euro- 
péenne de Défense. Although the Council shall establish authentic texts in the languages 
other than that of the original, in case of discrepancies the original in French shall 
govern (Art. 130). Engligh text in: 82d Cong., 2d Sess., Senate Execs. Q & R 
(June 2, 1952, Washington), pp. 167-254. See also Hearings before the Committee on 
Foreiga Relations, U. 8. Senate, 82d Cong., 2d Sess., on Execs. Q & R (Washington, 
1952, 267 pp.), and the Report of that Committee (Exec. Report No. 16, Washington, 
1952, 58 pp.). 

On the European Defense Community Treaty, see C. G. Fenwick in this JOURNAL, 
Vol. 46 (1952), pp. 698-700; Jacques Trempont, ‘‘La Communauté Européenne de 
Défense,’’ in International and Comparative Law Quarterly, London, Vol. I, Pt. 4 
(October, 1952), pp. 519-532. 2 Article 2. 

8In view of Western Germany’s industrial capacity (Gen. Collins, Hearings, p. 135) 
and the fact that the Germans are ‘‘able fighters’’ (Gen. Collins, ibid., p. 125). 
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Naturally the Pleven Plan, which had to be produced quickly, took the 
already existing Schuman Plan as a model. In doing so, a second leading 
idea appeared, to make the European Defense Community a new and es- 
sential step toward the formation of a united Europe, restricted, in view 
of British and Scandinavian unwillingness to enter a supra-national organi- 
zation, to the six countries of the Schuman Plan. 

It is from this genesis and these motives that the EDC Treaty has to 
be understood. They explain that the treaty is not self-contained. It is 
strongly related to the ‘‘Contractual Agreements’’ with Bonn.* In con- 
trast to the European Coal and Steel Community, the European Defense 
Community from the beginning is not autonomous, but forms a part of 
NATO. The NATO Supreme Commander is empowered to satisfy him- 
self that the European Defense Forces are organized, equipped, trained and 
prepared for use in a satisfactory manner; as soon as they are ready for 
use, they are at the disposal of the Supreme NATO Commander; they shall 
receive technical directives from the appropriate bodies of NATO; during 
wartime the Supreme NATO Commander shall exercise with respect to 
the European Defense Forces the full powers and responsibilities of Su- 
preme Commander.® The Commissariat depends, in certain aspects, on 
NATO; there are many interrelations with NATO.’ It is because of this 
close association that the Protocol to the North Atlantic Treaty extends the 
guarantees of Article 5 to all the member states of the European Defense 
Community, 1.e., to the Federal Republic of Germany which alone is not 
a member of NATO. The Convention between the United Kingdom and 
the European Defense Community extends the guarantees of Article IV 
of the Brussels Treaty of March 17, 1948, to the Defense Community states, 
i.e., to the Federal Republic of Germany and Italy. 

Last, not least, the European Defense Community Treaty is linked 
with the Treaty Establishing the European Coal and Steel Community. 
The latter served as a model; both treaties are concluded for fifty years; * 
the norms concerning juridical personality *® and privileges and immunities’® 
are identical; both treaties contain an ‘‘accession’’ clause for ‘‘any Euro- 
pean State.’’** Whereas the Coal and Steel Treaty creates an economic 
community, based on a common market, common objectives and common 


4It plays a dominant réle in the related ‘‘ Financial Convention’’ with Bonn; its 
coming into force is an indispensable condition for the coming into force of the agree- 
ments with Bonn. 

5 European Defense Community Treaty, Art. 5. Secretary of State, in Hearings, p. 22. 

6 Treaty, Art. 18. 

t Ibid., Arts. 13, 47, 68, 69, 70, 77, 78 bis, 91, 94, 101, 102, 128. 

8 Ibid., Art. 128; European Coal and Steel Treaty, Art. 97. 

® Arts. 7 and 6, respectively. 10 Arts. 116 and 76, respectively. 

11 Arts. 129 and 98, respectively. But as the ‘‘accession’’ is conditional upon the 
unanimous vote of the “ouncil, the system is, in fact, not one of accession, but of 


admission. 
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institutions, the Defense Community Treaty creates a military community, 
consisting of common institutions, common armed forces and a common 
budget. There is a parallelism between the four organs of both communi- 
ties, and two, Assembly and Court, are common to both. Both communi- 
ties and organs are supra-national, but not wholly so. 

To a certain extent, the supra-national character of the European De- 
fense Community is more pronounced in the very wording of the treaty,’* 
as well as by the fact that it provides for the elimination of national armies 
and for the creation of a common, supra-national, European, quasi-federal 
army. For, generally speaking, the member states of the Community shall 
not recruit or maintain armed forces, except those in the European Defense 
Forces.** There are exceptions; the most important one is the recruitment 
and maintenance of national armed forces intended for use in the non- 
European territories with respect to which a member state assumes defense 
responsibilities; ‘* this norm applies particularly to France, but excludes 
German national armed forces. 

The European Defense Forces*® are composed of ‘‘contingents placed 
at the disposal of the Community by the member States with a view to 
their fusion.’’ They constitute a ‘‘federal’’ army, an integrated force, 
wearing a common uniform. A ‘‘basic unit’’ of homogeneous nationality 
will correspond to something like a division of between 13,000 and 14,000 
men; Germany will have twelve divisions. But they will lack logistic and 
other facilities. In order to reassure the French against the fear of West 
Germany’s at some time withdrawing from the Community, the American 
and British Foreign Ministers laid down in the ‘‘Tripartite Declaration”’ 
that they have ‘‘an abiding interest . . . in the effectiveness of the treaty. 
.. . Accordingly, if any action from whatever quarter [read: West Ger- 
many] threatens the integrity or unity of the Community,’’ they will ‘‘re- 
gard this as a threat to their own security.’’ They will act in accordance 
with Article 4 of the North Atlantic Treaty, 7.e., consult. An international 
or multi-national command will be created at the army corps level. The 
European Defense Forces will wear a common European uniform; uni- 
formity of discipline, equipment and training is provided. The Defense 
Community has, in respect of the Defense Forces and their members, the 


12 Already the Preamble speaks of a ‘‘supra-national organization’’ and of the 
‘formation of a United Europe,’’ whereas the Preamble of the Coal and Steel Treaty 
speaks only of ‘‘an organized and vital Europe.’’ The supra-national character is 
also strongly underlined in Arts. 1 and 20, par. 2. 

18 European Defense Community Treaty, Art. 9. 

14 Art. 10, pars. 1, 4. But ‘‘The total volume of national armed forces . . . shall 
not be so great as to compromise participation of each member State in the European 
Defense Forces’’ (Art. 10, par. 5). Art. 13, particularly attacked in France in view 
of the Indo-China war, makes the withdrawal of troops from the European Defense 
Forces in case of a serious emergency affecting a non-European territory dependent on 
the agreement of the Supreme NATO Commander. 

15 European Defense Community Treaty, Arts. 9-18, 68-79, and Military Protocol. 
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same rights and obligations as the states in respect of their national forces 
and members.'® Members of the European Defense Forces have the duty 
of loyalty to the Community, of obedience to its laws and regulations, and of 
obedience to the European military leaders, regardless of nationality.** 
The incorporation of units in the European Defense Forces shall be marked 
by a solemn demonstration of allegiance to the Community.** The Defense 
Forces will observe the laws of war.’® 

Of the four organs, three are supra-national in character, although not 
wholly so. Little has to be said of the two organs common to both com- 
munities. The Assembly * is the Assembly of the Coal and Steel Com- 
munity, but complemented by three more delegates each from France, 
West Germany and Italy; it consists, therefore, of eighty-seven delegates. 
Its competence is limited; it can only discuss the general report of the 
Commissariat, formulate comments and express its wishes and suggestions; 
it has a competence in respect of the common budget, submitted to it; it 
may even propose the rejection of the entire budget.** It can by a motion 
of censure, adopted by a two-thirds majority, force the resignation of the 
Commissariat in a body. It has, finally, a vast competence under Article 
38 of the treaty. 

The Court ** is the Court of Justice of the European Coal and Steel 
Community, supra-national as to its function, but not as to its creation. 
There is here a highly interesting novelty: According to Article 53, the 
Court shall be assisted by a judicial system including, particularly, sub- 
ordinate courts which shall be European in character. 

The Commissariat,”* like the High Authority, is not supra-national as 
to its creation. Contrary to the creation of the High Authority, all nine 
members of the Commissariat are appointed by the governments of the 
member states by agreement among themselves; equally the governments 
by agreement appoint the President of the Commissariat. 

The Commissariat, like the High Authority, is supra-national as to 
function. But there is here a fundamental and far-reaching difference. 
Whereas the High Authority is ‘‘responsible for assuring the fulfillment of 
the purposes of the treaty,’’ is a policy-making organ, the Commissariat 
is merely a supra-national executive organ. In certain respects it de- 
pends not only on NATO, but in certain respects action lies directly with 
the governments; ** in other respects it is dependent on agreement between 
member states; *° in certain matters the preparation of drafts, or even their 


16 Jbid., Art. 80. 17 Military Protocol, Art. 16. 

18 Ibid., Art. 17. 

19 European Defense Community Treaty, Art. 80. 

20 Ibid., Arts. 33-38. 21 Ibid., Art. 87, par. 3. 

22 Ibid., Arts. 51-67. 28 Ibid., Arts. 19-31. 

24 F.g., recruitment of basic units (Art. 73); decision to proceed with mobilization 
(Art. 75). 

25Thus as to the single general regulations concerning military discipline of the 
European Defense Forces (Art. 79). 
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execution, has to be made in consultation with the governments of the 
member states. The Commissariat, contrary to the High Authority, has no 
competence to procure the funds necessary for the accomplishment of its 
mission; it has no taxing power. True, the Commissariat, like the High 
Authority, can take decisions binding in all details, make recommendations 
binding only with respect to the specified objectives, and lastly, give non- 
binding opinions. But it can take those actions only in execution of a 
policy it has not determined itself. 

The second fundamental difference in the European Defense Com- 
munity Treaty is that the principal, the directing organ, is the Council ** 
which, of course, is, both as to creation and function, an ‘‘international,’’ 
intergovernmental organ, where the sovereignty of the member states fully 
reappears, especially in the many cases where the unanimous action of the 
Council is required. This finds expression in the Council’s competence 
to issue directives for the action of the Commissariat and in the necessity 
for the Commissariat, in many cases, to obtain the concurrence or approval 
of the Council. The Council acts, as the case may be, by simp!e majority,” 
by a qualified majority, or unanimously. In many respects unanimity is 
required.** The Commissariat establishes the plan for the organization of 
the Defense Forces with the unanimous concurrence of the Council.*® The 
Commissariat directs the training and preparation of the Defense Forces 
on the basis of a common doctrine and uniform methods, drawn up in 
co-operation with NATO and according to its directives; *° it directs the 
military training schools of the Community; it administers personnel and 
matériel.** The uniformity of the period of active duty of the Defense 
Forces needs the unanimous decision of the Council.*? 

As to the common budget,** the Commissariat, in consultation with the 
governments, prepares and submits it to the Council; the Council must ap- 
prove it before it is sent to the Assembly. The Council appoints, by 
unanimous vote, the Financial Comptroller, who is independent of the 
Commissariat and responsible to the Council; he supervises the execution 
of the budget. The Council, equally by unanimous vote, determines the 
number of members of the Accounts Commission, an independent collegial 
authority, and appoints its members and its President by a two-thirds 
vote.** The Commissariat prepares,** in consultation with the governments, 


26 Treaty, Arts. 39-50. 

27 ‘“Unless otherwise provided in the present treaty’’ (Art. 39, par. 4). 

28 Thus, under Arts. 20, par. 1; 23; 31; 39, par. 1; 44; 48; 68, par. 2; 77, par. 1; 
105; 123, par. 1; 129. 

29 Art. 71. 30 Art. 74; Military Protocol, Art. 26. 

81 Art. 78. 82 Art. 72, par. 2. 

83 European Defense Community Treaty, Arts. 83-100 and Financial Protocol. 

34 Such qualified majority must in all cases, where required, include the votes of the 
representatives of the member states which together placed at the disposal of the Com- 
munity at least two-thirds of the total contributions of the member states, or the votes of 
five member states (Art. 43, par. 2). 85 Treaty, Arts. 101-111. 
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the common armament, equipment, supply and infra-structure program of 
the Defense Community; ** the draft of this common plan shall be an- 
nexed to the draft budget and needs the approval of the Council. The 
Commissariat prepares a common program for scientific and technical 
research; it ensures the placing of contracts, and shall supervise their 
execution. The production, import and export of war matériel is pro- 
hibited, except under licenses granted by the Commissariat; the latter 
has to prepare by regulations the procedural rules for granting these 
licenses; they must be submitted to the Council and have to be approved 
by a two-thirds majority. But the Commissariat shall not grant licenses 
for heavy and atomic war matériel ‘‘in strategically exposed areas’’ [read: 
Western Germany] except by unanimous decision of the Council, #.e., with 
the consent of France. 

The pooling of national armies goes, of course, farther than the pooling 
of coal and steel, and concerns a particularly sensitive area of national 
sovereignty. Hence, the predominance of the Council. On the other hand, 
it can be asked here with more insistence than in the Coal and Steel Com- 
munity whether a Defense Community with a common ‘‘federal’’ army can 
operate @ la longue without a federal state, without a political authority. 
The answer to this question is that the European Defense Community under 
the treaty is purely provisional, not only because of certain details,** but 
in a much more basic sense. The whole Community shall remain in effect 
‘‘until it is replaced by a new one, resulting from the establishment of a 
federal or confederal organization as provided in Article 38.’’ * 

Article 38 gives the Assembly the highly important function to prepare 
certain proposals and to submit them to the Council within six months after 
assuming functions; they will, then, be sent to the member states which, 
within three months of their receipt, shall call a conference for the purpose 
of examining them. These proposals relate: (1) to the creation of an 
Assembly of the European Defense Community elected on a democratic 
basis; (2) to the powers to be granted to said Assembly; (3) to the modi- 
fication of other institutions; and (4) to the problem of co-ordinating the 
different organizations for European co-operation, now in being or to be 
created in the future, within the framework of a federal or confederal 
structure. This is certainly a heavy order. It must be said that a ‘‘con- 
federal’’ structure seems hardly adequate, as the proposed European army 
is definitely of the type corresponding to a federal state. 

No time was lost. The Assembly of the existing Coal and Steel Com- 
munity, plus three more members each from France, West Germany and 
Italy, has set up a Constitutional Committee under the chairmanship of 


86 To aid the Commissariat in this task a Consultative Committee shall be established 
(Art. 109). 

37 #.g., later direct recruitment by the Commissariat (Art. 73, par. 3). 

88 Treaty, Art. 8; see also Art. 75, par. 2. 
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the West German Heinrich von Brentano, to draft a political constitution. 
Naturally, there is a struggle between ‘‘federalists’’ and ‘‘functionalists’’ 
and there will be more of it at Strasbourg, where it is feared that a strong 
supra-national entity may give rise to two competing blocs within ‘‘ Free 
Europe.”’ 

These steps, now under way, have been taken to facilitate the ratification 
of the Defense Community Treaty, and are, on the other hand, hampered 
by the present difficulties of ratification. It certainly was hoped that rati- 
fication would speedily be given, as seen from the related ‘‘ Financial Con- 
vention’’ with Bonn, which foresees, in Articles 3 and 4, a German finan- 
cial contribution for at least nine months prior to June 30, 1953. But 
hesitancies have arisen which make it doubtful whether the treaty will 
have been ratified on this date, or even whether it will be ratified at all. 
There are many different reasons for this delay both in West Germany *° 
and in France.*° 

The whole situation with regard to the European Defense Community 
Treaty presents a dilemma: Even if ratified, the efficiency of an European 
army has still to be proved. There is also the fact that perhaps European 
leaders and the United States are far in advance, as far as the sentiment for 
European Union goes, as compared with the parliaments and peoples of 
these six states.‘t On the other hand, non-ratification endangers the whole 
structure of the defense of the free world. 

Joser L. Kunz 


THE CHARTER OF THE ORGANIZATION OF AMERICAN STATES AS THE “LAW OF THE LAND” 


It is an interesting speculation as to what would have been the fate of 
the Charter of the Organization of American States when it came before 
the Senate Foreign Relations Committee in 1950, if the current controversy 
over the Bricker Amendment had been at the time in full swing. Doubt- 
less the Charter would have been subjected to quite a number of ‘reserva- 
tions, all looking to the protection of Congress and of the several States 
against alleged encroachments upon their constitutional powers. Whether 
the probable reservations would have been sufficient to weaken the Charter 


89 Socialist opposition, the constitutional issue, anti-rearmament sentiment, fear of 
adverse economic repercussions and of the reaction of the Soviet Union, fear of defi- 
nitely blocking the unification of the ‘‘two Germanies,’’ irritation over the Saar issue, 
recent political developments in France, slowing down of NATO efforts. 

40 Basically fear of Germany, worry about the Indo-China war, considerations of 
national sovereignty, economic difficulties, lessening of the fear of Soviet aggression 
in Europe, wish to have first a definitive settlement of the Saar problem in favor of 
France, more American aid, closer association of the United Kingdom with the Euro- 
pean Defense Community, dissatisfaction with certain clauses of the treaty (e.g., 
Art. 13). 

41 Cf. M. J. Bonn, Whither Europe? Union or Partnership? (New York, 1952). 
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as an international agreement cannot, of course, be determined; but many 
of the statements made at the hearings on the proposed amendment before 
the subcommittee of the Judiciary Committee last summer suggest that 
it was fortunate that the Charter escaped the necessity of running that 
gauntlet. 

As it was, the Senate added a reservation to its approval of the Charter; 
but fortunately it was one which did not in any way limit the obligations 
of the United States under the treaty. After brief hearings before the 
Foreign Relations Committee, the Charter was approved August 28, 1950, 
with a reservation to the effect that its provisions should not be considered 
as enlarging the powers of the Federal Government or limiting those of 
the States of the Union with respect to matters recognized under the 
Constitution as being within the reserved powers of the States. In ac- 
cordance with its usual procedure, the Pan American Union submitted the 
reservation to the other signatory states for their comments. There being 
no unfavorable comments on the reservation, the United States proceeded 
to deposit its ratification on June 19, 1951; and on December 13, 1951, with 
the deposit of the ratification of the fourteenth state, the Charter entered 
into force. 

Unlike the Charter of the United Nations, which carries only a brief 
recitation of ‘‘Principles,’’ the Charter of the Organization of American 
States enters upon a detailed list of ‘‘Principles,’’ followed by an even 
more detailed list of ‘‘Fundamental Rights and Duties of States,’’ all of 
which, under the Constitution of the United States, automatically become 
part of the ‘‘law of the land,’’ taking priority over the constitutions and 
laws of the several States, notwithstanding the reservation above mentioned 
which, under the circumstances, would not be applicable. 

What is the character of the principles and of the accompanying rights 
and duties set forth in the Charter, which without any action by Congress 
become part of the law of the land? That they are legal obligations would 
seem to be beyond question. For in spite of the broad terms in which 
they are phrased they clearly do create rules of conduct in inter-American 
relations to which the United States, as a matter of treaty obligation, must 
henceforth conform. How was it that they escaped the vigilance of the 
Foreign Relations Committee, which has ever been watchful to see that 
the United States is not committed to anything that it cannot or does not 
want to carry out to the letter? The answer is, no doubt, that the obliga- 
tions created by the Charter come well within the existing principles and 
rules of international law, so as to amount to no more than a reaffirmation 
of obligations which the United States had already accepted by the declara- 
tions and resolutions of inter-American conferences or by the more specific 
terms of inter-American conventions. Some of them come within the field 
of domestic law; but here again they are phrased in terms which clearly 
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bring them within the existing ‘‘law of the land,’’ and even within the 
provisions of the Bricker Amendment in its revised form.’ 

Perhaps the two provisions of the Charter most directly related to the 
Bricker Amendment are those dealing with the rights of citizens. Article 
5 (j) of the Charter provides that ‘‘The American States proclaim the 
fundamental rights of the individual without distinction as to race, na- 
tionality, creed or sex,’’ an obligation already assumed as a matter of 
domestic law by the Fourteenth Amendment and clearly not ‘‘denying’’ 
or ‘‘abridging’’ rights enumerated in the Constitution of the United States 
as contemplated in Section 1 of the Bricker Amendment. Article 13 of 
the Charter provides that ‘‘the State shall respect the rights of the in- 
dividual and the principles of universal morality’’; but here again there 
is nothing to suggest denial or abridgment, and the obligation to ‘‘re- 
spect’’ is so broad that it would be difficult to consider that the Charter 
should have been held in suspense as ‘‘internal law’’ until such time as 
Congress might enact appropriate legislation, as called for by Section 3 
of the Bricker Amendment. 

What is to be said of the ‘‘Principle’’ of the Charter that ‘‘ International 
law is the standard of the conduct of States in their reciprocal relations ;’’ 
that ‘‘Good faith shall govern the relations between States’’; that ‘‘The 
American States condemn war of aggression: victory does not give 
rights’’; that ‘‘An act of aggression against one American State is an act 
of aggression against all the other American States’’; that controversies 
between American States must be settled by peaceful procedures? What 
of the more specific rules that states are juridically equal, that the terri- 
tory of a state is inviolable, and that no territorial acquisitions obtained 
by force or by other means of coercion shall be recognized, or even of the 
rule that ‘‘No State or group of States has the right to intervene, directly 
or indirectly, for any reason whatever, in the internal or external affairs 
of any other State,’’ which is qualified by the right of collective interven- 
tion for the maintenance of peace and security in accordance with existing 
treaties? All these are long established principles and rules which fit 
into the existing law of the land and call for no enforcement action by 
Congress. Doubtless even under the strictest interpretation of Section 
3 of the Bricker Resolution, they would not be regarded as ‘‘ becoming 
effective as internal law’”’ only after the enactment of appropriate legisla- 
tion by Congress. If they were to be so suspended in their operation, 
what form could: the legislation take which would not encroach upon the 
control of the Executive Department over the foreign relations of the 
United States? 

Even broader than the terms in which the ‘‘Principles’’ and ‘‘ Funda- 
mental Rights and Duties of States’’ are phrased, are the provisions of 


18. J. Res. 1, 83rd Cong., Ist Sess., as distinct from S. J. Res. 130, 82nd Cong., 2nd 
Sess. 


284 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the five succeeding chapters of the Charter. Chapter IV on Pacific Settle- 
ment of Disputes contains only the weakest element of international 
obligation, namely, that one regional procedure or another shall be re- 
sorted to before referring disputes to the Security Council of the United 
Nations, as is provided in Article 52 of the United Nations Charter. 
Chapter V, on Collective Security, goes no further than a recitation of 
provisions already incorporated in more detail in the Treaty of Reciprocal 
Assistance signed at Rio de Janeiro in 1947. The provisions of Chapters 
VI, VII and VIII are so limited and qualified as to be with difficulty con- 
sidered as legal obligations, except for the form in which they are cast. 
Rather they are to be regarded as proclamations of ideals, as declarations 
of objectives to be attained when conditions permit, as visions to be made 
a reality at some indefinite time in the future. The agreement to co-operate 
for the attainment of the economic standards is conditioned by the clause, 
‘‘as far as their resources may permit and their laws may provide.’’ 
The agreement to co-operate in the attainment of the social standards is 
phrased as an agreement ‘‘upon the desirability’’ of the objectives pro- 
claimed. The agreement to promote the cultural standards described is 
attended by the condition, ‘‘in accordance with their constitutional pro- 
visions and their material resources.’’ Nevertheless, in spite of the careful 
phrasing of the articles, two of the members of the Foreign Relations 
Committee took exception to them, expressing the fear that the United 
States was making commitments which might interfere with the right of 
the States to legislate in respect to matters reserved to them under the 
Constitution ; but happily they were satisfied upon receiving assurance that 
the provisions in question were aspirations and not contractual promises. 

It is of interest to note that when the Charter of the Organization of 
American States was being drafted at Bogota in 1948 one of the delegates 
of the United States raised the question why it was necessary to load up 
the document with so many broad principles and even broader proclama- 
tions of ideal objectives. To which one of the Latin American delegates 
observed that it was that very thing that would make the Charter acceptable 
to his and other Latin American governments. Without the proclamation 
of such standards there would be danger lest the new organization might 
prove to be an instrument, not of economic and social progress, but of 
political control by the stronger members of the organization. ‘‘We want 
to know where we are going before we get started.”’ 

C. G. FENwIcK 


PROPOSED LIMITATIONS UPON EXECUTIVE AGREEMENTS 

As if the procedure of a constitutional amendment were altogether too 
slow to meet the existing danger of executive agreements which encroach 
both upon the powers of Congress and upon the treaty-making power itself, 
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the McCarran Resolution’ now comes to support the more controversial 
Bricker Resolution proposing an amendment to the Constitution. Senator 
McCarran disclaims any opposition between the two resolutions, arguing 
that Congress now possesses power to limit the effectiveness of many types 
of executive agreements and that his resolution merely proposes ‘‘to es- 
tablish by law the more readily obtainable limitation.’’ 

Putting aside for the moment the ‘‘Whereas’’ clauses, which contain 
some questionable generalizations, the first of the limitations to be imposed 
upon executive agreements is that they shall be of no force and effect 
‘‘either as laws or as authorizations’’ until and unless they shall have been 
published in full in the Federal Register. Special provision is made in 
Section 2 of the Resolution for resolutions requiring secrecy, and these, 
therefore, may be separately considered. Publicity is, of course, a proper 
requirement, and it is already a matter of executive practice. Criticism 
of the provision of the McCarran Resolution may, however, be directed 
against the requirement of publicity as a condition precedent to the validity 
of the agreement, rather than as an instruction to the Executive. It would 
be unfortunate if the signature of a plenipotentiary delegate to an agree- 
ment can in the future not be taken as definitive at the time it is affixed 
to the document, even though subsequent publication may be no more 
than a matter of form. 

A second provision of the McCarran Resolution requires that executive 
agreements shall be subject to such legislative action as the Congress, ‘‘in 
the exercise of its constitutional powers,’’ shall deem necessary or desirable. 
This parallels a provision of the Bricker Amendment, and it raises the 
critical question as to the particular agreements which might be considered 
by Congress as coming within its constitutional powers. Obviously there 
are executive agreements which could not possibly be held to come within 
the constitutional powers of Congress. On the other hand there are others, 
such as agreements calling for the appropriation of money, which have 
never been held to be self-executing. What of the broad field that lies 
between ? 

Assuming that the term ‘‘executive agreements’’ includes multilateral as 
well as bilateral agreements, numerous questions arise which are of par- 
ticular interest to the inter-American community, which has long conducted 
its affairs by means of resolutions and declarations of conferences and Meet- 
ings of Consultation of Foreign Ministers. Would a declaration of an inter- 
American conference, such as the Declaration of Lima of 1938, be regarded 
as an ‘‘agreement’’ when it does no more than proclaim a principle of con- 
duct without committing the parties to any other obligation than that of 

18. J. Res. 2, 83rd Cong., 1st Sess. (replacing S. J. Res. 122, 82nd Cong., 2nd Sess.), 


entitled: ‘‘Joint Resolution: To impose limitations with regard to Executive agree- 
ments,’? 
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consulting as to the subsequent application of the principle? Would a 
proclamation of a policy, such as the policy laid down in Resolution XV 
of the Havana Meeting of 1940 with respect to regional collective security, 
come within the term ‘‘executive agreements’’? Would a declaration, such 
as the Declaration of Washington of 1951, setting forth the motives leading 
to the proclamation of a policy constitute an executive agreement if the 
declaration contained a reference to certain principles believed to govern 
the policy proclaimed? 

Assuming that resolutions and declarations such as those mentioned 
above are executive agreements, they could all meet the limitation of pub- 
licity, and could doubtless meet the limitation of being subject to subse- 
quent legislative action, which would appear to be inapplicable to them 
in their broad form. How would they be affected by the third limitation 
of the McCarran Resolution, that ‘‘they shall be deemed to terminate not 
later than six months after the end of the term of the President during 
whose tenure they were negotiated, unless extended by proclamation of the 
succeeding President’’? Here would seem to be the gravest objection to 
the Resolution in its present form. In December, 1938, it would have been 
necessary for Secretary Hull to inform the delegates to the Lima Con- 
ference that the principle of common resistance by the inter-American com- 
munity to agression by any non-American Power would hold good only for 
two years and depend then upon the uncertain action of the succeeding 
President. At Havana, in July, 1940, Secretary Hull would have been 
obliged to announce that the delegates could only count upon the agreement 
of collective security for the next six months and after that it would depend 
upon the next President, who might or might not extend the agreement. 

Under the limitations of the McCarran Resolution, in its present form, 
the voice of the United States at an international conference would be a 
feeble one and the authority of the President as the officer in control of 
our foreign relations would be gravely weakened. Doubt would be cast 
upon the signature of the delegates of the United States to an international 
document; and it would be a natural result if other delegations were to 
follow suit and fix similar conditions upon their own acceptance of the 
agreements reached at the conference. There may, indeed, be need of some 
control by the Congress over executive agreements; but it is to be hoped 
that in the formulation of the provisions Congress will bear in mind the 
reaction of other countries to its own distrust of the Executive Department. 
It does not present an edifying picture of a democracy at work. 

A further word of caution must be added against the formulation of 
‘*Whereas’’ clauses which might give a false impression to the uninitiated. 
The McCarran Resolution begins by declaring that ‘‘ Whereas a treaty or an 
Executive agreement may be abrogated or superseded by a subsequent 
Act of Congress; and Whereas the right of Congress to set aside or vacate 
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a treaty was recognized early by the Supreme Court;’’. These two state- 
ments are simply not true if they refer to the international status of such 
agreements. It is true that if Congress should, by legislation subsequent 
to a treaty or executive agreement, violate the agreement, the Supreme 
Court will enforce the Act of Congress as the law of the land. But the inter- 
national obligation remains, and the Act of Congress cannot limit or qualify 
or cancel it. The case of Taylor v. Morton, decided in 1855, supported by 
the Head Money Cases of 1884, is conclusive as to the supremacy of a later 
Act of Congress, just as a later treaty is supreme over earlier legislation. 
But the decision itself makes it clear that the Court was merely concerned 
with the determination of the question of which law, that of Congress or 
that created by the treaty, was to prevail. How the violation of the treaty, 
if there was a violation, was to be adjusted or defended remained for the 
political department of the government to determine. 

Doubtless the broad terms of the preamble of the Resolution will be cor- 
rected when it comes before the Senate Foreign Relations Committee for 
consideration. The rule of good faith is too sacred to have even the slight- 


est shadow of doubt thrown upon it. 
C. G. Fenwick 


CURRENT NOTES 


47th ANNUAL MEETING OF THE SOCIETY 


The Forty-Seventh Annual Meeting of the American Society of Inter- 
national Law will take place in Washington, D. C., April 23-25, 1953, at 
the Hotel Washington. The sessions, which will be held in the Hall of 
Nations, will open on Thursday evening, April 23, at 8:00 o’clock, and will 
have as their general theme ‘‘World Progress in International Law.’’ 
President Edwin D. Dickinson will deliver the opening address on Thurs- 
day evening and he will be followed on the program by Professor Philip 
C. Jessup of Columbia University, a Vice President of the Society. 

On Friday, April 24, the general subject of the morning and afternoon 
sessions will be ‘‘Significant Postwar Developments in the Progress of 
International Law’’ on which papers will be presented by speakers repre- 
senting the legal systems of different areas of the world. On Friday 
morning at 10:00 o’clock Professor Clyde Eagleton of New York University 
will preside over discussions in which addresses will be delivered by Dr. 
Jayme Azevedo Rodriguez, interim representative of Brazil on the Council 
of the Organization of American States, Professor Clive Parry of Cam- 
bridge University, Visiting Professor at Harvard Law School, and Pro- 
fessor William W. Bishop, Jr., of the University of Michigan Law School. 
Dr. Rodriguez will discuss international law development from the view- 
point of Latin America, Professor Bishop from that of North America, 
and Professor Parry from the European point of view. The formal 
papers will be followed by general discussion. 

On Friday afternoon, April 24, at 2:00 o’clock the session will have as 
its presiding officer Professor Oliver J. Lissitzyn of Columbia University. 
The speakers will be His Excellency Dr. Ali Sastroamidjojo, Ambassador of 
Indonesia to the United States, who will discuss postwar developments in 
international law as they concern the Far East; and Professor W. W. 
Kulski of the University of Syracuse, formerly of the Polish Foreign Office, 
who will discuss the development of international law from the Soviet 
Russian viewpoint. 

On Friday evening at 8:00 o’clock the session will be devoted to discus- 
sion of the revision of the laws of war and the treatment of prisoners of 
war. Judge John J. Parker, Chief Judge, U. S. Circuit Court of Appeals, 
Fourth Circuit, will preside. The speakers will be Major Richard R. 
Baxter, of the Office of the Judge Advocate General of the Army, and Dr. 
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Josef L. Kunz of Toledo University. The papers will be followed by 
general discussion. 

Saturday morning, April 25, will be devoted to the business session of 
the Society, at which committee reports will be heard, election of officers 
held, and other necessary business transacted. Following the business 
meeting, there will be a meeting of the Executive Council of the Society. 

The annual meeting will conclude on Saturday evening, April 25, with 
a dinner at 7:00 o’clock. The President of the Society will preside. 
Among the speakers will be the Honorable Herman Phleger, Legal Adviser 
of the Department of State. 
ELEANOR H. 
Executive Secretary 


REGIONAL MEETINGS OF THE SOCIETY 


It is hoped that it will prove practicable for members of the American 
Society of International Law to hold regional meetings in several parts of 
the country during 1953. Such meetings were successfully conducted in a 
number of localities some years ago, and at its meeting of November 22, 
1952, the Executive Council approved a report regarding such meetings 
presented by a special committee consisting of Quincy Wright, Richard 
Young, and the writer. 

With the growth of our Society’s membership it has become increasingly 
difficult for a considerable number of members to attend the annual meet- 
ings in Washington each spring. At the same time, an increasing interest 
in international affairs and in international law has become manifest in our 
colleges and law schools, in Bar groups, and among other citizens who 
concern themselves with public affairs. Unfortunately, in many instances 
the American Society of International Law does not appear to be making 
sufficient local impact among these persons to fulfill its proper réle of 
leadership in the field of a wider public understanding of international 
law. Without in any way lessening the importance of our annual meetings 
or the emphasis upon our JOURNAL, it has seemed that regional meetings, 
open to the public, might help to ‘‘carry to the country’’ the work and the 
aims of our Society. 

It is therefore urged that local groups of our members, in co-operation 
with colleges and law schools where courses are offered in international 
law, and with other law groups interested in the subject, should consider 
the desirability and practicability of holding a local meeting some time 
during the next twelve months. Perhaps the colleges and law schools are 
in the best position to initiate this program experimentally, in view of the 
groups of students and others upon whom they may draw as potentially 
interested participants and audiences. The Committee on Regional Meet- 
ings has entered into correspondence with persons in several localities re- 
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garding the possibilities for regional meetings there, and in some instances 
preliminary planning is under way. The Committee would welcome in- 
quiries from any of our members who believe that it might be feasible to 
try a meeting in their own communities. 

The general thinking of the Committee and the Executive Council has 
been in terms of an afternoon, or afternoon and evening, or possibly morn- 
ing and afternoon, meeting on some Saturday, probably in the fall, winter, 
or early spring, when competing events and interests would not preclude 
the attendance of most of those who might wish to take part. Although 
it is strongly recommended that such meetings be open to the general public, 
the program should be kept on a sufficiently professional level (though not 
technical), rather than be ‘‘watered down’’ or converted into a popular 
discussion of foreign affairs. In programing it would seem that the pri- 
mary group of participants to be aimed at would be present members of the 
Society living within a reasonable distance, teachers and students of inter- 
national law and allied subjects, and local lawyers and law students gen- 
erally. It would be best to center discussion on not more than one or two 
topics, selecting those of interest in the particular region. A possible 
arrangement would be to have two or three principal speakers (combining 
someone from outside the community with some persons identified locally), 
perhaps questions and brief comments from a selected panel, and then a 
general discussion with encouragement for wide audience participation. 

Among the subjects of current interest throughout the country or in 
certain areas, the Committee has suggested as possible topics for regional 
meetings: (1) current proposals to amend the Constitution with respect to 
treaty-making and the effect of treaties as internal law; (2) the ‘‘Kennan- 
Morgenthau’’ indictment of ‘‘legalism’’ in United States foreign pol- 
icy; (3) current legal problems in bilateral treaties of friendship, com- 
merce and navigation (or in consular conventions) ; (4) legal problems of 
NATO and of Western European Union developments; (5) procedures and 
prospects for adjustment of international claims for wrongs to aliens; (6) 
the 1949 Geneva Conventions on Prisoners of War, Internees, and Sick 
and Wounded; (7) international efforts to promote freedom of information 
and freedom of newsgathering and reporting; (8) legal problems in the 
draft Covenants of Human Rights; (9) expropriation and nationalization 
of foreign property, and compensation therefor; (10) the Draft Statute 
for an International Criminal Court and Draft International Criminal 
Code; (11) international law and conservation of fisheries; and (12) legal 
aspects of recent developments regarding the St. Lawrence Seaway (in- 
cluding the work of the International Joint Commission concerning our 
boundary waters with Canada). The Committee on Regional Meetings 
will welcome other suggestions from local groups, and will be glad to ex- 
tend such assistance as it can in the formulation of actual plans for regional 
meetings. 
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The proposed procedure is that when members of the Society in any 
community believe that they would like to attempt to hold a regional meet- 
ing, they should inform the Committee on Regional Meetings, and that ar- 
rangements can then be worked out by the local people with any assistance 
and advice which the Committee or the Washington office of the Society may 
be able to furnish. In compliance with the Society’s Regulations on Re- 
gional Meetings,’ some person in the local community will be designated 
as the director of the regional meeting, while it would be desirable for 
several others to join with him as a local ‘‘convening committee.’’ It 
should be observed that the Regulations also provide that: ‘‘No Society 
business shall be transacted at such meetings and no regional meeting shall 
take any action binding upon the Society.”’ 

The Committee on Regional Meetings will welcome any suggestions and 
assistance which any member of the Society may wish to offer, and hopes 
that by 1954 it will be possible for it to report on several successful 
regional meetings during 1953. 

Wa. W. BisHop, JR. 
Chairman, Committee on Regional Meetings 


FIRST HISPANO-LUSO-AMERICAN CONGRESS OF INTERNATIONAL LAW 


The First Hispano-Luso-American Congress of International Law, to 
which this writer directed attention some time ago (in this JouRNAL, 
Vol. 45 (1951), pp. 777-778), took place in Madrid October 2-13, 1951. 
The Proceedings (Actas) will soon be published in two volumes; the first 
volume will give the proceedings of the meetings, conclusions and resolu- 
tions adopted; the second volume will print the scientific papers which 
were presented to the Congress. In the meantime, information on this 
Congress is given in two articles by its Secretary General, Professor Luis 
Garcia Arias (Spain), published in the Revista Espanola de Derecho Inter- 
nacional, Vol. III (1950), pp. 933-966, and Vol. IV (1951), pp. 1093-1130. 

The Congress was attended by scholars from Spain, Portugal, Brazil, 
eleven Spanish-American Republics and the Philippines. 

Most interesting, from a scientific point of view, are the conclusions 
adopted by the first Commission (Rapporteur: Professor C. Barcia Trelles, 
University of Santiago de Compostela) on diplomatic asylum. These 
conclusions are, on the one hand, pointedly directed at the two correspond- 
ing judgments of the International Court of Justice of November 20, 1950, 
and June 13, 1951; on the other hand, they try to close lacunae, brought 
out by the Haya de la Torre case. 

It was resolved that diplomatic asylum must be considered as an institu- 
tion, in practice, in the Hispano-Luso-American community. This practice 
by no means constitutes a violation of the sovereignty of the territorial 
state, nor an intervention in its internal affairs, but an expression of human 
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solidarity, a right inherent in the human person. Rules are laid down as 
to the qualification of the crime by the state granting asylum and of this 
state’s right, in case of the prolongation of the asylum over one year, to 
demand that the territorial state grant the necessary documents and guaran- 
tees so that the person to whom asylum has been granted may leave the 
country safely. The person to whom asylum has been granted is not 
allowed to participate, directly or indirectly, in activities directed against 
the government of the territorial state, nor is he allowed to do so if he 
takes refuge in the territory of the state which has granted asylum. If 
the territorial state protests against the legitimacy of granting asylum, it 
must present its reclamation to the government of the state granting 
asylum; but in no case can the territorial state unilaterally bring the 
asylum to an end. Should a conflict over the legitimacy of the asylum lead 
to a rupture of diplomatic relations, it will not affect the continuation of 
the asylum, which will be confided to another foreign diplomatic mission 
by the officer who has granted the asylum and must leave the territorial 
state. Argentinian and Chilean delegates made some reservations in 
favor of the territorial state; especially interesting is the first Argentinian 
reservation that customary law must be proved by the state which invokes 
it. The scholars from the two countries directly involved in the Haya de 
la Torre case were noncommittal. The delegate from Colombia abstained 
from voting; the delegate of Peru did not even take part in the discussions 
of this subject. 

The most important practical outcome of the Congress is the creation 
of the new Hispano-Luso-American Institute of International Law. The 
Statutes of the Institute were adopted. It has its seat at Salamanca and 
will also establish an Academy at Madrid for the teaching of international 
law and for the scientific education of the international functionaries of the 
whole Hispano-Luso-American community. The Institute is strictly sci- 
entific and non-political; its aim is the study of international law and the 
promotion of its progressive development. Professor Yepes (Colombia), 
was elected first President; Professor Yanguas Messia (University of 
Madrid) was elected Director. 

The Institute will also organize the future Congresses which will be 
held every two years by rotation in a city of a different country of the 
Hispanic world. The Second Congress will take place in October, 1953, 


at Sao Paulo, Brazil. 
Joser L. Kunz 


SECOND MEETING OF THE INTER-AMERICAN COUNCIL OF JURISTS 


The Inter-American Council of Jurists will hold its second meeting at 
Buenos Aires on April 20, 1953. The work before it is of significance in 
the juridical development of the inter-American regional system, not only 
because of the intrinsic importance of the matters to be considered by the 
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meeting, but because of the effect of its decisions upon the Tenth Inter- 
American Conference, scheduled to be held at Caracas at the close of the 
year. 

The Council of Jurists of the Organization of American States corre- 
sponds roughly to the International Law Commission of the United Na- 
tions. The Charter of the Organization describes it as one of the three 
‘forgans’’ of the Council of the Organization, upon which all of the 
twenty-one states are represented. Like the International Law Commis- 
sion, its purpose is to serve as an advisory body on juridical matters, to 
promote the development and codification of public and private interna- 
tional law, and, in addition, it is called upon to study the possibility of at- 
taining uniformity in the legislation of the American countries to the ex- 
tent that it may appear desirable. The former Inter-American Juridical 
Committee of limited membership, which functioned from 1942 to 1948, 
was kept alive by making it the permanent committee of the Council of 
Jurists and entrusting to it the studies and other preparatory work neces- 
sary to enable the Council to meet its problems more efficiently.* 

Foremost among the topics on the agenda for the coming meeting are 
two items holding over from the first meeting held at Rio de Janeiro in 1950 
—the recognition of de facto governments and an Inter-American Court to 
Protect the Rights of Man. The problem of recognition had been on the 
agenda of the first meeting and a draft treaty had been submitted to the 
Council by the Juridical Committee; but after lengthy discussion and 
sharply conflicting points of view, the Council had been unable to agree upon 
a text. There were, of course, political elements which entered into the 
problem and made it impossible to consider it on a strictly legal basis. 
But the urgency of the topic was such that the Council felt that it should 
be carried over until the next meeting.* Whether, after three years, the 
problem has lost enough of its political character to be susceptible of codi- 
fication remains to be seen. 

In the enthusiasm of the proclamation by the Conference at Bogota in 
1948 of the American Declaration of the Rights and Duties of Man, a 
number of the delegations were of the opinion that some form of inter- 
national protection by a juridical organ was necessary to make the Declara- 
tion effective. The Conference, however, was not ready to take a decision 
in that respect, but instead adopted a resolution recommending that the 
Juridical Committee prepare a draft statute providing for the creation and 
functioning of such a court. The report of the Committee, presented to 


1 Charter of the Organization of American States, Arts. 57, 60, 67-72. 

2 Final Act of the First Meeting of the Inter-American Council of Jurists, Resolution 
IX, ‘‘Recognition of De Facto Governments.’’ See also Report of the Executive Secre- 
tary of the Inter-American Council of Jurists, Pan American Union, 1950, pp. 26 ff. 
The documents to be presented to the Council of Jurists may be found in ‘‘ Recono- 
cimiento de Gobiernos De Facto, Proyectos y Documentos,’’ Pan American Union, 1952. 
(English translation available.) 
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the Council of Jurists at its first meeting, pointed out the ‘‘radical trans- 
formations’’ of the constitutional systems of the American states which the 
proposed statute would involve, and that in consequence the time had not 
arrived for drafting it. In the meantime, it was suggested, the United 
Nations might adopt a convention on the subject. After hearing con- 
flicting points of view, the Council adopted a resolution approving the 
report of the Juridical Committee and recommending that the topic be 
included on the agenda of its second meeting.® 

The Meeting of Ministers of Foreign Affairs, which was held in Wash- 
ington in the spring of 1951, was concerned lest the measures it was rec- 
ommending for the suppression of the subversive activities and aggressive 
action of what the meeting called ‘‘international communism’’ should en- 
croach upon the fundamental rights of the people. Topic II of the agenda 
ealled for ‘‘Strengthening of the Internal Security of the American Re- 
publies,’’ and to promote that objective it was declared essential ‘‘that 
each government, as the mandatory of its people, have their confidence and 
support,’’ and to that end it was said to be imperative that each country 
should have ‘‘an effective system of representative democracy’’ that might 
put into practice both the rights and duties of man and social justice. 
In this setting a resolution was adopted calling upon the Tenth Inter- 
American Conference to consider what measures might be taken to put into 
effect resolutions already taken at the Ninth Conference, and assigning to 
the Council of Jurists the task of drawing up the appropriate convention 
and to the Juridical Committee the task of making the pertinent pre- 
liminary studies.* 

The Inter-American Treaty of Reciprocal Assistance makes provision 
for the calling of a Meeting of Consultation of Ministers of Foreign Af- 
fairs not only in the event of an actual attack against an American state 
but in the event of a threat to the peace involving the sovereignty and in- 
dependence of the state. Pending the meeting of the Ministers the 
Council of the Organization is authorized to act provisionally as an organ 
of consultation. Such a case arose in 1950 when Haiti invoked the pro- 
cedure against the Dominican Republic. At the close of the proceedings, 
which involved a complaint on the part of Haiti against the activities of a 
Haitian refugee in the Dominican Republic, the Council adopted a reso- 
lution recommending to the Council of Jurists, or, during its recess, to the 
Juridical Committee, the study of ‘‘Regimen of Political Asylees, Exiles, 
and Refugees.’’ The following year the Council of the Organization, pre- 
sented this time with a request from the Government of Guatemala for 


8 Final Act, Resolution X. Report, p. 31. The documents to be presented to the 
meeting may be found in ‘‘Corte Interamericana para Proteger los Derechos del 
Hombre,’’ Pan American Union, 1952. (English translation available.) 

#As of Feb. 1, 1953, the Juridical Committee had not submitted the preliminary 
studies. 
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the inclusion in the program of the Meeting of Consultation, about to be 
held in Washington, of the topic, ‘‘ Reaffirmation of the Right of Asylum as 
an American Juridical Principle,’’ preferred instead to refer the question 
to the Juridical Committee with the request that it be given preferential 
consideration. On September 9, 1952, the Juridical Committee submitted 
two separate opinions, the first dealing with the question in its broader 
aspects and the second limited to the question of diplomatic asylum. The 
two draft conventions accompanying the reports make up the fourth and 
fifth items of the program of the Buenos Aires meeting.® 

The codification of international law has long been on the agenda of 
international conferences, and numerous commissions and committees have 
been created to give effect to the desired objective of bringing together in 
co-ordinated form the principles and customs recognized by the inter- 
American community as binding rules of conduct. But while significant 
progress has been made in particular fields of the law there remain numer- 
ous others in which little has been done; or perhaps it might better be 
said, the relations calling for codification expand with the years, so that 
the problem is in a sense an unending one. At the first meeting of the 
Council of Jurists in 1950 an elaborate resolution was adopted outlining 
the fields in which it was believed that the task of codification might be 
successfully undertaken in the three fields of public international law, 
private international law, and uniformity of legislation.® 

The two topics in the field of public international law, namely, the sys- 
tem of territorial waters, and nationality and the status of stateless persons, 
formed the subjects of reports by the Juridical Committee and they figure 
as items 6 and 7 of the agenda of the coming meeting of the Council of 
Jurists.” 

In the field of private international law the resolution of the Council 
called for a study of the possibility of revision of the Bustamante Code 
adopted at the Havana Conference of 1928, to be carried out in the light 
of the Montevideo treaties of 1888-1889 and 1939-1940, and of the ‘‘Re- 
statement of the Law of Conflicts of Laws’’ prepared by the American Law 
Institute, ‘‘in order to make these three codifications uniform.’’ ® 

Among the topics specified in the field of uniformity of legislation the 
Juridical Committee selected that of ‘‘Uniform rules on the sale of per- 


5 See ‘‘ Regimen de Asilados, Exilados y Refugiados Politicos, Dictamen y Proyectos,’’ 
Pan American Union, 1952. (English translation available.) 

See Final Act, Resolution VII. Report, pp. 20 ff. 

tSee ‘‘Proyecto de Convencién sobre Mar Territorial y Cuestiones Afines,’’ Pan 
American Union, 1952; ‘‘Parecer e Projeto de Convengio sobre a Nacionalidade e 
Condigio dos Ap4tridas,’’ Pan American Union, 1952. (English translations available.) 

8 For the report of the Juridical Committee on the subject, see ‘‘Segundo Dictamen 
sobre la Posibilidad de Revisién del Cédigo Bustamante o Cédigo de Derecho Inter- 
nacional Privado,’’ Pan American Union, 1952. (English translation available.) 
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sonal property’’ and that of ‘‘International cooperation in judicial pro- 
cedures,’’ and the draft projects prepared by it appear as items 9 and 10 
on the agenda of the coming meeting of the Council.® 

In addition to the above topics the Council of Jurists will have before 
it the adoption of its own Regulations as well as the approval of the 
Regulations of its Permanent Committee, the Inter-American Juridical 
Committee.*® In neither case, however, is any problem of substantive 
international law involved. 

It is to be regretted that it has not been possible as yet to establish closer 
co-operation between the Inter-American Council of Jurists and the Inter- 
national Law Commission of the United Nations. The two agencies are 
working in the same field, although the inter-American body is concen- 
trating upon a special section of it, namely, the principles and rules which 
find special application among the states of the Western Hemisphere, with 
the exception of Canada. While in many cases, as, for example, in that of 
territorial waters, the development of the universal rule may of necessity 
have to take priority, yet the work of the International Law Commission 
would be facilitated by an understanding of the point of view of the 
American states which feel that they are entitled on their own account to 
study the subject and to promote the solution which seems to them best. 


C. G. Fenwick 


EVOLUTION OF THE CANADIAN ATTITUDE TOWARDS THE INTER-AMERICAN SYSTEM 


It was probably optimism that led Andrew Carnegie to recommend that 
24 chairs be made at the time of the building of the Pan American Union, 
back in 1910. The American philanthropist hoped that some day the neigh- 
bor to the north, and perhaps other nations of the Americas, might come 
to the conference room and take their place around the table of the 
representatives of the American States. This optimism has not yet been 
brought to realization, and for many years the ground on which it rested 
was rather thin, to say the least. On the eve of the Tenth International 
Conference of American States, to be held in Caracas, it might be proper 
to consider once more the attitude of Canada towards the inter-American 
system. 

A close analysis of the question would reveal that the Canadian senti- 
ment toward continental relations has passed through four different phases, 


® For the reports of the Juridical Committee to be presented to the Council of Jurists, 
see ‘‘Proyecto de Ley Uniforme sobre Venta Internacional de Bienes Muebles’’ and 
**Report on Uniformity of Legislation in International Cooperation in Judicial Pro- 
eedures,’? Pan American Union, 1952. (English translation of the first available.) 

10 The Charter of the Organization of American States leaves the Council of Jurists 
free to formulate its own Regulations, with the sole condition that they be in harmony 
with its Statutes. For the text of the Statutes, see Inter-American Juridical Yearbook, 


1950-1951, p. 316. 
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the last one being in its earliest stage. The first period might be described 
as one of indifference. It lasted from the initial steps taken in 1889-90 
by the delegates assembled in Washington on the invitation of the Secretary 
of State until the nineteen thirties. During all that time, the American 
nations were experimenting with different forms of association and trying 
their hand at many solutions. The relations between the members of the 
Pan American Union were not always extremely cordial and based on 
reciprocal respect and good will. In Canada, the interest in foreign 
affairs was rather small, since the policy of Ottawa was dictated from the 
British Colonial Office. Canada entertained for her neighbor to the south, 
the great Republic, the sentiment felt in London, and it would be a reflec- 
tion of the imperial policy when not the imperial policy itself. The 
Canadian initiative in such matters was secondary and always conditioned 
by the approval of the London Government. 

The first World War put an end to this peculiar situation and the 
Canadian signature of the Treaty of Versailles marked more than a sym- 
bolic tribute to Canada’s emancipation; it was a definite proof of it. The 
Imperial Conferences and the Statute of Westminster in December, 1931, 
opened for Canada the doors to the world. The new Dominion was then 
invited to join the adult nations in the international sphere. However, 
Canada had not waited for the Statute of Westminster to take her first 
steps in the field of international relations. After having signed the 
Treaty of Versailles, she had appointed her own diplomats to Washington, 
Paris and Tokyo. Her representatives also took the initiative of negoti- 
ating and signing Canadian treaties, as in the case of the Halibut Treaty, 
in 1923. One may wonder why Canada, being now an American nation, 
did not consider at an earlier period establishing relations with the Latin 
American Republics. 

Many reasons can be given for this attitude, and among the principal 
ones would figure the historical background of the two larger ethnological 
groups which form the Canadian Nation. The French and the British 
would naturally turn their eyes toward the mother countries before looking 
down south. Our élite, professors, statesmen, scholars, newspapermen, 
artists, and even part of the clergy, were educated according to the Euro- 
pean systems, going to England, France, Germany, Italy for post-graduate 
studies and specialization. Later on, part of this flow was diverted to the 
universities of the United States, but very few would have thought of 
Buenos Aires, Rio de Janeiro or Mexico City as centers of higher educa- 
tion. There was also the question of languages; Canadians had French 
and English to learn without trying another language. People read books 
published in France, England and the United States; they traveled to 
these countries, and for that time that seemed to be sufficient. Canada 
was just loosening her ties with the Empire and that preoccupiea her time. 

In the thirties, when Canada began to enjoy her full status of a free and 
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independent Dominion of the British Commonwealth of Nations, public 
opinion changed a little. Probably as a reaction to the discussion that 
took place during the Montevideo Conference of 1933, Canadians began 
to pay some attention to the inter-American system and to the Pan Ameri- 
can Union. It was the second period, that of being ‘‘on guard.’’ For 
various reasons, some obvious, some more indefinite, the reaction was 
cautious. Many newspapers expresed opposition to any co-operation with 
the Pan American Union. The public at large was indifferent, but mem- 
bers of Parliament discussed it during the sessions. The opinion of the 
Government, voiced more than once by the late W. L. Mackenzie King, 
acting in his quality of Secretary of State for External Affairs, was clearly 
opposed to the continental organization. The Prime Minister indicated 
that Canada had not been invited to attend the Pan American Conferences 
and commented that if such had been Canada’s wishes, an invitation could 
have been arranged. He suggested also that since the Union was one of 
‘American Republics,’’ Canada would likely be out of place. 

This attitude prevailed until the end of World War II. The outbreak of 
hostilities in Europe and Asia had inaugurated a new chapter of Canadian 
external relations, and Ottawa had opened diplomatic missions in some of 
the Latin American Republics. With the closing of the traditional markets 
under control of the Axis troops, Canada had to think fast and act ac- 
cordingly. Her government and businessmen reorientated their policies 
and extended an effective ‘‘abraco’’ to the producers south of the Rio 
Grande. This new policy, based on opportunism and made necessary by 
the urgency of finding supplies for our troops as well as for our war in- 
dustries, turned in time to cordial friendship. It was also partly responsi- 
ble for the negative attitude adopted by the Canadians towards the Pan 
American Union. Experience had shown that an American country could 
establish relations with the other countries of the continent and carry them 
on outside the machinery of the Union. Canadian relations increased 
steadily after trade agreements were signed by the Minister of Trade and 
Commerce during his historical tour of the Latin American countries in 
1941. 

Canadians thus realized that it was not necessary to be a member of the 
Pan American Union to do business with the United States and the Latin 
American Republics, and since money is often the best understood language, 
it would have been very hard under these circumstances to advocate an 
official participation of Canada in the Union. Newspapers and organiza- 
tions tried to force the hand of the government and induce it to take a 
definite step. Unfortunately some of these people were trying to minimize 
the Canadian pledges to the Allies in favor of closer relations based on 
undetermined cultural or political relations. Nevertheless, Resolution 
XXII adopted by the delegates at the Chapultepec Conference of 1945 was 
received politely but coldly by the Canadian Government. Canada was 
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evidently interested in increasing her relations with the other countries of 
the continent, but did not see any special reason to join the Union. 

With the dawn of a new world era at San Francisco, Canada was faced 
with responsibilities as an international Power. The tremendous expansion 
of Canada’s Department of External Affairs was only a symbol of the 
development of her diplomatic relations. Canada became a member of the 
United Nations, a member of the North Atlantic Treaty Organization, and 
a member of many official or non-official international groups. Thus there 
came about a third phase in the relations of Canada and the inter-American 
system, the phase of incertitude. 

Canada did not know and still does not know if, in the light of the 
Inter-American Treaty of Reciprocal Assistance and of the new Charter of 
the Organization of American States, it would be in her interest to establish 
closer ties with the new inter-American system. The Rio Treaty included 
Canada in the zone of security without any officially known previous ac- 
eeptance of that government. The Canadian people did not pay much 
attention to it, and, considering the defensive character of the Rio Treaty, 
there could be little ground of complaint against including Canada in the 
zone. The former constitutional objections arising from the international 
status of Canada and from the use of the term ‘‘Republic’’ have disap- 
peared, but the question of participation in the Organization of American 
States is still unsolved. 

A study of the evolution of the Canadian attitude toward the inter- 
American system would show, in résumé, that during its first period of 
indifference the colonial status of Canada made impossible the discussion 
of membership in the Pan American Union. The second phase was ‘‘on 
guard,’’ because the Canadians did not want to alienate the sympathy of 
the United States, which was not at all in favor of her membership, and 
also because Canadians did not know if the Union had any real value for 
them. The third period of incertitude came when it was realized that 
Canadian political and commercial relations with the American Republics 
were well established outside of the inter-American system, and that mem- 
bership in the system would probably not improve them. 

The conclusion is that Canada is not disinterested in the inter-American 
system, but rather looks on it with sympathy. Canada’s pledges to the 
United Nations and to NATO, however, are already sufficiently burden- 
some, so that she has to weigh carefully her reasons before assuming new 
obligations of that importance. On the other hand, one must consider very 
seriously the fact that the presence of a Canadian representative on the 
Council of the Organization of American States as well as on any organ of 
the inter-American system would not only create valuable personal contacts 
but would improve official relations as well. Canada would not want to be 
caught between the United States and Latin America in a case of con- 
troversy arising within the continental organization, but there is little 
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likelihood of that at present ; and, on the other hand, the presence of Canada, 
herself familiar with the two systems of law, might facilitate an under- 
standing between the Anglo-Saxon approach to international law and that 
of Latin America. The present co-operation of Canada with the various 
continental specialized organizations opens the fourth chapter of the history 
of Canadian relations with the inter-American system, which we may call 
the period of co-operation. In a practical sense Canada is already a part- 
member of the inter-American system, giving proof that she is ready to 
assume responsibilities and to contribute to the ideals of the inter-American 
system and to promote their practical application. 

Thus for the moment Canada is studying the peoples who already have 
seats at the inter-American conference table, sincerely desirous of under- 
standing them as she wants them to understand Canada before she comes 
closer. If the Organization of American States proves itself to be of real 
value and interest for Canada, it may reasonably be hoped that the authori- 
ties and public opinion will favor a formal membership, aiming at greater 
continental solidarity and directed toward the peace of the Americas as an 


example to the world. 
Rovussin 


Director, Canadian Institute of Inter-American Relations 


MADSEN V. KINSELLA—LANDMARK AND GUIDEPOST IN LAW OF MILITARY OCCUPATION 


On October 20, 1949, an American girl, the wife of Lt. Madsen of the 
United States Air Force, shot and killed her husband in a little town called 
Buchschlag, near Frankfort, in the American Zone of Germany. This 
started a train of court proceedings that culminated in an opinion of the 
Supreme Court of the United States rendered April 28, 1952.1. The legal 
points involved that were not novel were at least a test of the current 
validity of opinions of that Court dating back to Civil War or even Mexican 
War days. But in addition, the practices employed in the proceedings in 
Germany, which the opinion directly or indirectly sanctioned, should be- 
come guideposts for future post-hostilities occupations, pointing the way to 
sounder organization, procedure and scope of jurisdiction of occupation 
courts. 

When the Continent of Europe was invaded by General Eisenhower’s 
forces, plans had been laid to establish military government courts in 
Germany modeled on the system employed in the Mediterranean Theater.’ 
An ordinance had been prepared establishing such courts, which was is- 
sued by Military Government as the U. 8. forces entered Germany.’ These 
courts were composed of Army officers—whatever officers could be spared, 


1 Madsen v. Kinsella, 343 U. S. 341; this JourNAL, Vol. 46 (1952), p. 556. 

2 Fairman, ‘‘Some New Problems of the Constitution Following the Flag,’’ 1 Stan- 
ford Law Review 587, 607-611. 

8M. G. Ordinance No. 2; 12 Fed. Reg. 2190. 
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as frequently transpired—operating under rules of procedure adapted to 
the expeditious handling, under combat conditions, of cases which usually 
involved a German or displaced person as the defendant and an act affecting 
Allied security as the crime. Records of cases were reviewed in the cus- 
tomary military manner by the legal officer on the local staff. This system 
continued to operate for a considerable time after the surrender. 

By 1947 active hostilities had long since ceased, and security offenses had 
become the exception. Cases of illegal possession of weapons, while still 
high on the list numerically, rarely involved a real threat to security. The 
normal pattern of crimes was emerging—with perhaps emphasis on robbery 
as the major crime, and petty thievery and illegal border-crossing leading 
the lesser offenses. At the same time new problems as to defendants were 
emerging. Wives and families of the occupying forces had begun to 
arrive. A trend toward civilianization of official personnel was under 
way, and a substantial number of civilians were starting to hold jobs 
formerly held by the military. There thus were found in the American 
Zone of Germany an increasing number of American civilians. Some of 
them were bound to run afoul of the law—traffic offenses, if not more 
serious ones such as black marketing, the temptation to which was great 
and the practice of which was by no means lacking. For their trial, if 
corrective administrative action was insufficient, there were three choices 
of forum, the German courts, the occupation or military government courts, 
or courts-martial. Jurisdiction of German courts over Americans, in par- 
ticular those officially connected with the occupation, and their families, 
had been forbidden from the start... There seemed no good reason to 
reverse this policy of denying the courts of the occupied enemy jurisdiction 
over official personnel of the occupant; and in view of Coleman v. Tennessee, 
97 U. S. 509, and Dow v. Johnson, 100 U. S. 158, there was some doubt 
whether as a matter of law it was legally possible. The choice was really 
between military government courts and courts-martial. Except for the 
fact that the civilianization of the occupation regime was strongly reflected 
in the personnel of the occupation courts, there was little choice between 
them. However, there was one notable characteristic of military government 
courts which was a determining factor: their composition, structure, per- 
sonnel qualifications and procedure could be changed and adapted to the 
new situation, whereas courts-martial were governed by statute and, there- 
fore, fixed. By appropriate changes the military government courts could 
readily be adapted to handling cases of American civilians in substantially 
the way they would be handled in our civilian courts here. 


‘This trend is reflected in the Legal and Judicial Affairs supplements to the Reports 
of the Military Governor. 

5 Clay, Decision in Germany (1950), pp. 70-71. 

6 Ibid., p. 65. 

7M. G. Law No. 2, Art. VI; 12 Fed. Reg. 2191. 


302 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Accordingly, in 1948 the United States followed the lead set by the 
British over a year before and devised a new military government court 
system patterned on civilian courts. This served a dual purpose. It pro- 
vided a more appropriate forum and procedure for trial of American 
civilians and at the same time, by providing that same forum and procedure 
for the Germans, it offered a practical demonstration of our democracy 
as well as of our concepts of judicial procedure. 

The new system of courts was established by Military Government Ordi- 
nance No. 31. Eleven judicial districts were created, in each of which 
were appointed civilian district judges and magistrates. A Court of 
Appeals was also created to hear and decide appeals from district courts. 
Unless the Military Governor made special exception, all judges and prose- 
cutors were required to be graduates in law and members in good standing 
of one of the Bars of the United States for specified lengths of time ranging 
from a minimum of two years in the case of assistant district attorneys to 
ten years in the case of judges of the Court of Appeals. The criminal pro- 
cedure of the courts was set forth in a code contained in Military Govern- 
ment Ordinance No. 32; the code of civil procedure was Ordinance No. 33.° 
These codes were fairly complete according to modern American standards. 
The code of criminal procedure, for example, provided for process, pre- 
liminary hearing to determine probable cause, right to counsel at all stages, 
right to be informed of the charge and time to prepare the defense, com- 
pulsory process to obtain witnesses, confrontation with witnesses, privilege 
against self-incrimination—in fact all the usual safeguards of due process 
and fair trial. The rules of evidence which were prescribed were those 
generally recognized in the trial of cases in the United States—an uncertain 
standard perhaps, but clarified somewhat by the statement that the most 
important of these rules were summarized in the Manual for Courts-Martial. 
In short, as stated by the Chief Judge of the Court of Appeals,’® the system 
was devised to ‘‘function in the same way as the courts in the United 
States . . . our practice and procedure is that of courts operating accord- 
ing to the concepts of civilian courts.’’ (U. 8. Military Government v. 
Sander, 9 F.R.D. 35.) Only in the lack of grand and petit juries was there 
a noticeable difference. 


814 Fed. Reg. 124. 9 Ibid. 128-133. 

10 Hon. William Clark, formerly of the United States Court of Appeals for the Third 
Circuit. For a further discussion of this new military government court system see an 
excellent article by Judge Clark and Judge Thomas Goodman, also of the Military 
Government Court of Appeals and formerly of the Court of Appeals of Tennessee, 
entitled ‘‘American Justice in Occupied Germany,’’ 36 American Bar Assoc. Journal 
443 (June, 1950). For a discussion of the earlier military government court system 
which was superseded by Ordinances 31, 32 and 33, see Nobleman, ‘‘ American Military 
Government Courts in Germany,’’ Annals of American Academy of Political and Social 


Science (Jan. 1950), p. 87. 
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On September 21, 1949, about one year after this court system had 
become effective, the United States replaced its Military Governor with 
a civilian High Commissioner functioning, not under the Army, but under 
the Secretary of State.* The personnel of his administration, all of whom 
by now were civilians, became employees of the Department of State. The 
court system was continued and shortly thereafter became known as United 
States Courts of the Allied High Commission for Germany.*? 

Then came the fatal shooting of the 20th of October—which, incidentally, 
seems to have been the climax of an argument which started with a comment 
on the Brooklyn accent of Mrs. Madsen.** She was arrested on a warrant 
issuing from the District Court for the Fourth Judicial District, charged 
with murder under the German criminal code. She was tried in accord- 
ance with the prescribed procedure before a three-judge court consisting 
of two district judges and one magistrate. Her conviction was appealed, but 
it was sustained by the Court of Appeals. She was thereupon returned to 
the United States and, in accordance with the commitment order, was 
delivered to the custody of the Attorney General of the United States to 
serve her sentence of fifteen years in such place of confinement as he might 
designate, which proved to be the Federal Reformatory for Women at 
Alderson, West Virginia. 

While her appeal was pending in Germany she had tried to secure her 
freedom by applying for a writ of habeas corpus in the United States Dis- 
trict Court for the District of Columbia.** That application was denied, 
without prejudice to a new application after she had exhausted the remedies 
open to her in Germany. Once in Alderson she promptly brought a new 
application, and the stage was set to secure an authoritative, up-to-date 
answer to certain important questions. 

It was the position of the Government that the court which tried her in 
Germany was in legal contemplation a military commission. In recent 
years U. S. military commissions which have been involved in the decisions 
of our courts usually have been the type of court which tried the saboteurs,’® 
or which tried certain Japanese or German war criminals.** They have 
been composed of senior Army officers; they have followed roughly the 
procedure of a court-martial; and their decisions have been subject to ad- 


11 See Charter of the Allied High Commission (Dept. of State Bulletin, Vol. 21, No. 
523 (July 11, 1949), p. 25, Notice of Entry into Force of Occupation Statute (14 Fed. 
Reg. 7456), and Executive Order 10062 (14 Fed. Reg. 2965). 

12U. 8. High Commissioner, Law No. 1; 15 Fed. Reg. 2086. 

18 See statement of the facts by the Court of Appeals in Germany, VIII Ct. of App. 
Rep. 495, 497. 

14 Madsen v. Johnson et al., H. C. No. 3641. 15 Ez parte Quirin, 317 U. 8. 1. 

16 In re Yamashita, 327 U. 8. 1; Johnson v. Eisentrager, 339 U. 8. 763. The tribunals 
that tried the major Japanese and German war criminals are to be distinguished, since 
they have been held to have had an international character (Hirota v. MacArthur, 338 
U. 8. 197; Flick v. Johnson, 174 F. 2d 983, cert. den., 338 U. 8. 879). 
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ministrative, not judicial, review. Many people have thus come to think of 
these characteristics as essential attributes of the ‘‘military commission.’’ 
But a military commission is the ‘‘common law war court’’ which, under 
the international law of war, may be established by military authority not 
only for the trial of offenses against the laws of war (war crimes) but also 
for the trial of cases which the civilian courts are unable or not permitted 
to try. This latter use of the military commission had not been before the 
Supreme Court since the Spanish War days,’* and had not been squarely 
discussed since the Civil War cases.** The first question was whether, as 
some feared might be the case, the Court would in some way qualify or 
limit the application of those old authorities, particularly in the light of 
the following somewhat unusual features: 


(1) the courts here in question were composed of civilian judges, not 
military officers; 

(2) they functioned with a procedure similar to that of civilian courts 
rather than the procedure of a court-martial; 

(3) the trial court’s decision was appealed to a Court of Appeals whose 
decision disposed of the matter finally, rather than being reviewed by the 
appointing authority with the advice of a staff judge advocate or other 
legal staff officer ; 

(4) the judges were appointed by and functioning under a civilian high 
commissioner, not a military governor or Army commander; and 

(5) the courts were an organ of the Department of State, not of the 
Army. 


In its opinion the Supreme Court at no point cast any doubt on the 
doctrines established one hundred years or more ago regarding the es- 
tablishment and powers of military commissions. Although it did not 
discuss all of the five unusual features, they were all noted in the opinion, 
and lack of comment was, therefore, significant since they were all ques- 
tioned in one way or another by the petitioner. 

While the petitioner urged that the practices and procedure noted in the 
first three points were wholly unauthorized, there was little of substance 
in the contention. A system of military commissions set up by General 
Kearney in the Mexican War had provided an appellate court; *® a Civil 
War military commission type of court had been directed to conform its 
procedure ‘‘so far as possible, to the course of proceedings and practice 
which has been customary in the courts of the United States . . .’’; ?° and 
this latter court had had a civilian judge. Though unusual, there was 


17 Santiago v. Nogueras, 214 U. S. 260, 266. 

18 Mechanics’ and Traders’ Bank v. Union Bank, 22 Wall. 276; The Grapeshot, 9 
Wall. 129. 19 Leitensdorfer v. Webb, 20 How. 176, 178. 

20 Burke v. Miltenberger, 19 Wall. 519, 520. 
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precedent for, and certainly there was nothing improper in, any of these 
practices. 

The other two points, however, presented a matter of real novelty. 
While there were Civil War precedents for civilian military governors,” 
could an official exercise the legal powers of a military governor who was 
not in the chain of military command, so to speak? What was the au- 
thority of an official of the Department of State to exercise such powers? 
Was there any legal foundation on which could be rested the High Com- 
missioner’s establishment and operation of courts of his own unless he was 
exercising the powers of a ‘‘military’’ government? The key to the an- 
swer had been clearly stated by the Court of Appeals below: ‘‘It was for 
the President, as Commander-in-Chief, to use such governmental depart- 
ment or agency as he thought proper in governing the conquered ter- 
ritory.’’** By Executive Order 10062 the conduct of governmental affairs 
in Germany had been transferred from the Department of the Army to the 
Department of State,?* and this, furthermore, had received Congressional 
sanction in the Act appropriating the funds for this purpose.** The exec- 
utive order provided for a United States High Commissioner for Germany 
who would be the supreme United States authority to exercise these powers 
of government. The authority given the High Commissioner by the order 
stemmed from the President as Commander-in-Chief. The President in 
this capacity conferred upon the High Commissioner the authority pos- 
sessed by the United States under international law as the military occu- 


pant, for it is to be borne in mind that our armed forces remained in 
occupation in Germany. Hence, as the Supreme Court put it, the courts 
which tried Mrs. Madsen and decided her appeal ‘‘derived their authority 
from the President as occupation courts, or tribunals in the nature of 
military commissions, in areas still occupied by United States troops. Al- 
though the local government was no longer a ‘Military Government,’ it was 
a government prescribed by an occupying power and it depended upon the 


9? 25 


continuing military occupancy of the territory. 
It was thus established by the highest authority that the court which 
tried Mrs. Madsen was in the nature of a military commission in spite of 
its five unusual features. Here, then, is a decision to put at rest any 
legal doubt of our policy-makers. The way is clearly marked for future 
occupations. There is no legal obstacle to the civilianization of the ‘‘mili- 
tary government,’’ to the establishment of an occupation court system 
modeled on civilian courts, or to the adoption of procedures which differ 
from those of courts-martial but which are designed to safeguard individual 
rights and to insure due process and fair trial, including the use of an 
appellate judicial review. Moreover, once the fighting is over and control 
21 Handlin v. Wickliffe, 12 Wall. 173. 22 188 F. 2nd 272, 274. 


2314 Fed. Reg. 2965. 2463 Stat. 709, 712. 
25 343 U. 8. 341, 357. 
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of the country is firmly established, the President can turn over the occupa- 
tion administration to the Department of State without fear of impairment 
of the legal basis for carrying on the occupation government, whatever it 
may be called, provided only that the troops remain in occupation. 

The Madsen case settled other points of major interest. It has already 
been noted that there was no indictment or presentment by grand jury, and 
no trial by petit jury. Though Mrs. Madsen could hardly raise the point, 
since her contention was that she should have been tried by court-martial, 
the Supreme Court did dispose of it in a footnote by pointing out that the 
Fifth and Sixth Amendments to the Constitution have no application to 
‘cases arising in the land or naval forces.’’ The fact that the Court did 
not consider the point to be of significance in the case should set at rest 
doubts that have been expressed.”® 

The points discussed above all went to the legality of the court system 
in which Mrs. Madsen was tried. While a vigorous attack was made on 
those courts, the principal contention of the petitioner was rather that she, 
as the wife of an Army officer accompanying him overseas, was subject 
to the Articles of War by reason of Article 2(d);?" that any charge of 
murder against her should be based on the 92nd Article of War; and that 
she should have been tried by a court-martial, which had exclusive jurisdic- 
tion. <A large part of the opinion of the Court is devoted to a discussion 
of the question of the alleged exclusive jurisdiction of court-martial,”* but 
the refutation of the claim comes down to the very simple answer that 
Article of War 15 was enacted for the very purpose of forestalling this 
contention. It preserved to military commissions their common law juris- 
diction of the case. The language of that article clearly says so. It reads: 


The provisions of these Articles conferring jurisdiction upon courts 
martial shall not be construed as depriving military commissions, 
provost courts, or other military tribunals of concurrent jurisdiction 
in respect of offenders or offenses that by statute or by the law of war 
may be triable by such military commissions, provost courts or other 
military tribunals. 


A review of the history of our military commissions showed clearly that 
‘by the law of war’’ they had had jurisdiction of this type of offense and 
of this type of offender. Nevertheless, this was the first time the point had 


26 See also Ex parte Quirin, 317 U. 8. 1, where it was pointed out that such military 
tribunals need not have a jury, since they did not have one at the time of the adoption 
of the Constitution (pp. 38-40) and it was immaterial that one of those involved was 
a United States citizen (p. 20). There is no requirement of jury in territories ceded to, 
but not yet incorporated into, the United States (Balzac v. Porto Rico, 258 U. 8. 298), 
much less in foreign lands which are merely under military occupation (Neeley v. 
Henkel, 180 U. 8. 109) or in which we are permitted to maintain extraterritorial courts 
(In re Ross, 140 U. 8. 453). 

27 For the Articles of War, see 10 U.S.C. 1472 et seq. 

28 343 U. 8. 341, 345-355. 
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ever been adjudicated, and some good lawyers had wondered whether, 
Congress having provided a court that had jurisdiction, the President 
could also set up a court which could assume jurisdiction. Mr. Justice 
Black, the sole dissenter, thought that ‘‘if American citizens in present-day 
Germany are to be tried by the American Government they should be tried 
under laws passed by Congress and in courts created by Congress under its 
constitutional authority.’’?® The majority opinion quoted what the Court 
had said about Article 15 in In re Yamashita, 327 U.S. 1, 20: 


By thus recognizing military commissions in order to preserve their 
traditional jurisdiction over enemy combatants unimpaired by the 
Articles, Congress gave sanction, as we held in Ex Parte Quirin, to any 
use of the military commission contemplated by the common law of 
war.* 


By the law of war, as the opinion points out, our military commissions 
had had jurisdiction of non-military crimes such as murder when com- 
mitted by civilians, including American civilians accompanying the Army. 
The legal situation was thus clarified. It would indeed have been tragic 
if occupation courts employing civilian procedures and practices and 
staffed with civilian legally-trained personnel could be established, but 
wives of American soldiers could only be tried by a group of military 
officers sitting as a court-martial. 

A related contention of the petitioner was that she should have been 
charged under the 92nd Article of War, not under the German criminal 
code. It was conceded by the Government that if she had been charged 
under the 92nd Article she should have been tried by court-martial, but it 
was the Government’s position that the act was a violation of both laws, 
and the charge did not have to be based on the 92nd Article unless courts- 
martial had exclusive jurisdiction. Having decided that there was con- 
current jurisdiction in the occupation court, the only remaining point was 
whether it was proper to subject an American, the wife of a United States 
officer, to the German law—the ‘‘law of the enemy.’’ Coleman v. Tennes- 
see, 97 U. S. 509, had said at page 515: ‘‘ Officers and soldiers of the armies 
of the Union were not subject during the war to the laws of the en- 
emy....’’ It was strenuously argued that no one ‘‘subject to military 
law,’’ such as Mrs. Madsen, should be made subject to the ‘‘laws of the 
enemy.’’ The Court disposed of the point by noting that legislation of the 
United States Military Government had directed that German law be ap- 
plied in the United States Zone." In effect, by thus adopting the German 
law, the Military Governor made it his law. There was thus one law alike 
for Americans and Germans—an essential if we were to practice the 
democracy which we were attempting to persuade the Germans to accept. 


29 343 U. 8. 341, 372. 30 343 U. 8. 341, 355. 
81M. G. Proclamation No. 2; 12 Fed. Reg. 6997. 343 U. 8. 341, 361-362. 
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A final point, not really discussed except in the opinion of the District 
Court below,*? but a point of novelty, was the application of 10 U. S. Code 
1452 to the confinement of the petitioner. That section had never been 
judicially construed. Under it, ‘‘persons sentenced to confinement upon 
conviction by courts martial or other military tribunals of crimes or offenses 
which, under some statute of the United States or under some law of the 
State, Territory, District, or other jurisdiction in which the crime or offense 
may be committed, are punishable by confinement in a penitentiary,’’ may 
be confined in a penitentiary in the United States (italics supplied). This 
was held to permit the Attorney General to take custody of Mrs. Madsen and 
hold her at Alderson. Had there not beem such a statute she could not 
have been returned to the United States to serve her time. She would 
probably have gone to a German prison. Whether any habeas corpus 
proceedings in the United States would have been possible in that case 
seems extremely doubtful. It is obviously preferable as a matter of policy 
that Americans convicted by occupation tribunals abroad and sentenced 
to substantial terms of confinement should be returned to the United States 
to serve their sentences. The Madsen case made it clear that our statutes 
are to be construed to permit this. 

The case of Madsen v. Kinsella was taken by the Supreme Court on 
certiorari ‘‘because of the importance and novelty of the jurisdictional 
issues raised.’’** The legal issues, in the light of historical and legal 
precedents, did not prove difficult. The points of novelty were, however, 
not the only points of importance. It was quite as important to have a 
reaffirmation by the Court of the principles that had not been enunciated 
by it since the middle of the last century concerning military occupation 
and military tribunals. Finally, the somewhat novel practices employed, 
which were given tacit if not express approval, were definite advances in 
the jurisprudence of military occupation which can now be followed with 
assurance in order to provide post-hostilities occupation courts that are far 
better suited to the trial of American civilians than a court-martial. The 
decision thus is truly a landmark in the law of military occupation and a 
guidepost for the establishment of courts in future occupations. 


JOHN M. RaymMonp 
Assistant Legal Adviser, Department of State 


SOVIET COMMENTS ON INTERNATIONAL LAW AND INTERNATIONAL RELATIONS 


The ‘‘freedom’’ of expression enjoyed by Soviet lawyers may be gauged 
by a short note which was published in Sovetskoe Gosudarstvo i Pravo, 
No. 8 (August, 1952). After referring to an article published in the 
Party daily, Pravda, the note begins by an act of contrition on the part 


3293 F. Supp. 319, 327. 83 343 U. 8. 341, 343. 
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of the editorial board and ends by instituting a tighter censorship on the 
articles published by the journal. The text of the note is as follows: 


The editorial board of the journal, having examined at its enlarged 
session the article published by the newspaper ‘‘Pravda’’ and en- 
titled : ‘‘ Fruits of irresponsibility,’’ has admitted the correctness of the 
criticism contained in the same article. The editorial board considers 
that it committed an error in publishing comrade Fedoseev’s care- 
lessly written article which represented ignorant interpretation of 
serious political issues. The editorial board considers that its mem- 
ber M. A. Arzhanov, member-correspondent of the Academy of Sciences 
of the U.S.S.R., who is the head of the journal’s theory and history of 
State and law section, acted irresponsibly in respect to a matter en- 
trusted to him. In order to improve the future work of the journal 
and to ensure a more careful and more systematic evaluation and 
editing of articles which are submitted to the journal the board has 
admitted the necessity of sending articles concerning the most im- 
portant topics for their evaluation to the sections concerned of the 
Institute of Law of the Academy of Sciences of the U.S.S.R. and of the 
All-Union Institute of Juristic Sciences, and calls upon all the members 
of the editorial board to edit articles more carefully. (p. 73.) 


Every printed word is subject in the Soviet Union to the censorship 
exercised by a state agency called the Office of Literature. The latter pro- 
ceeds, according to law, to a twofold censorship: the preventive before 
printing and the consecutive after publication. It has its delegates at 
every Soviet printing or publishing house. The incriminated article could 
not escape this dual censorship, but even a zealous censor may be at a loss 
while faced with the labyrinth of the Party line. Anyhow, the editorial 
board took a very wise decision to share the responsibility with the two 
highest law institutes. It is a rather safe course to dilute one’s own 
responsibility. 

The leading article of the same issue: ‘‘The Open Military Alliance be- 
tween the U. S. A., England, France and Adenauer’s Government,’’ by 
M. Sovinov (pp. 1-12), attacks the agreements concluded between the three 
Western Powers and the German Federal Government on May 26, 1952. It 
interprets them as being an anti-Soviet alliance concluded in preparation 
for the next war. It resents the most the prospect of the German con- 
tribution to Western defense. A few high-pitched sentences extracted 
from the article give the idea of its rather violent tone: 


Thus, Adenauer bent on revenge signed, under the protection of 
bayonets and machine-guns, together with the ministers of foreign 
affairs of the three powers an agreement concerning a military alliance. 
This agreement will bring to the Western German population servitude 
and a deeper split of Germany, the continuation of the regime of 
occupation for an indefinite period of time, lawlessness, the resurgence 
of the fascist-police regime, unemployment, and the implication of 
Western Germany in new war adventures. (p. 1.) 
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The author contrasts the Western Powers’ policy, which aims, according 
to him, at making out of Western Germany ‘‘a military strategic stronghold 
of American imperialism in order to unleash a new war in Europe’’ (p. 1), 
with the Soviet policy which intends, according to him also, to unify 
Germany, to hasten the end of occupation, to assure a speedy evacuation of 
foreign troops and to facilitate the conclusion of the peace treaty. He 
stresses the danger of German remilitarization, the result of the Western 
Powers’ policy which reaches for an alliance with ‘‘the German militarists 
who represent the most aggressive group in Europe’’ (p. 6). However, he 
himself recalls that the Soviet proposals addressed to the Western Powers 
in 1952 conceded to a unified Germany the right to have limited armed 
forces. 

To prove that the Soviet Union had the best intentions in the 1952 
negotiations with the West he says: 


Wanting to facilitate the preparation of a draft peace treaty with 
Germany, the Soviet Government attached to its note a draft of bases 
of such a treaty and explained that it was willing to examine also other 
possible suggestions concerning the same problem. (p. 4.) 


It was very kind of the Soviet Government to be ready to examine during 
the negotiations with the Western Powers proposals other than its own; 
it was not prepared to do so at the Danubian Conference in 1948. 

While mentioning all possible subjects concerning Germany, the author 
keeps discreetly silent about her territorial status, the Soviet Government 
upholding so far the untouchability of the postwar annexations made by the 
U.S.S.R. and Poland. He quotes, it is true, the following words from 
Stalin’s proclamation of May 9th, 1945: ‘‘The Soviet Union celebrates vic- 
tory, but does not intend to proceed with dismemberment or destruction of 
Germany.’’ (p. 2.) Yet the Soviet Union proceeded soon after to a rather 
substantial dismemberment of Germany for Poland’s and her own benefit. 

The current Soviet intentions in respect to the Eastern boundaries of 
Germany are reflected in an article in the same issue devoted to the so- 
called ‘‘White Book on the Resurgence of German Imperialism,’’ which 
was published in 1951 by a German Communist front organization—the 
National Council of the National Front of Democratic Germany (pp. 79- 
83). The article mentions a Western German problem closely interrelated 
to the question of the Soviet and Polish annexations, namely, the problem 
of the Eastern German refugees who fled from Poland, Czechoslovakia and 
the territories annexed by Poland and the U.S.S.R. The author of the 
note explains the term—the refugees—in a footnote where he refers to 
Poland and Czechoslovakia, but carefully avoids mentioning hundreds of 
thousands of Germans who fled from the Soviet-annexed part of East 
Prussia which now bears the name of the Kaliningrad region of the 
U.S.S.R. ‘‘The refugees are officially called—exiles from their country— 


CURRENT NOTES 311 


this representing an effort to instill in them and the rest of the population 
(of Western Germany) the aggressive ideas of revenge.’’ (p. 82.) This 
short remark provides an answer to the question by-passed in the editorial 
article; the suggestions for a revision of the present territorial status quo 
between the U.S.S.R. and Poland, on the one hand, and Germany, on the 
other, would be termed aggressive ideas of revenge. 

Mr. A. B. Nikolayev, the author of the article: ‘‘The International Red 
Cross (Its Legal Structure and Its Political Face)’’ (No. 8, pp. 43-51), 
leads a concentrated attack on the International Committee of the Red 


Cross : 


Fairly large sections of world public opinion follow the activities of 
the so-called International Committee of the Red Cross and continue to 
consider it as an important international organization with an humani- 
tarian mission. However, this opinion is erroneous, because in fact 
no such international organization exists. (p. 43.) 


What is wrong with the International Committee of the Red Cross? Obvi- 
ously it is an outpost of American capitalism : 


According to the 1952 data, the International Committee of the Red 
Cross is composed of 19 Swiss citizens—bankers and other financial 
personalities who represent the Swiss financial capital, professional 
Swiss diplomats, army doctors and professors of various Swiss uni- 
versities. This closed group intimately connected with foreign and 
particularly American capital escapes all outside control and manages 
all the activities of the Committee. (p. 44.) 


Being a Swiss institution and having connections with American capital, 


. . . the International Committee of the Red Cross is not in any sense 
an international organization in spite of its name. In fact it is a 
Swiss organization. ... The Committee exists largely thanks to 
American contributions. As one may see from the accounts published 
by the Committee itself for the period from January to September, 
1951, almost 75% of all its revenues came from the American-English 
bloc, while 36% came from the U. S. A. alone. The other contribu- 
tions towards the International Committee’s budget came from the 
subsidy paid by the Swiss Government and from the offerings made 
by private Swiss and other citizens. (p. 44.) 


The author is pleased to be able to point to a pre-revolutionary Russian 
criticism of the International Committee. He refers to an observation 
made in 1887 at the Fourth Red Cross Conference by the Russian delegate, 
Professor F. F. Martens, who stated that he ‘‘. . . did not know which part 
of jurisprudence would be able to encompass the institution called the 
Geneva Committee,’’ and who asked for a modification of the composition 
of the Committee in order to assure to it an international character (p.46). 
But what kind of reorganization of the International Committee would 
satisfy the Soviet Union, if the latter is displeased also with the other 
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Red Cross organizations? The League of Red Cross Societies, to which 
the Soviet Red Cross and Red Crescent Society belong and on whose 
Executive Committee it is represented together with eighteen other na- 
tional societies out of the total of sixty-eight member societies, is free 
of any Swiss monopoly. However, ‘‘since the very moment of its founda- 
tion until 1950 the chairmen of the League and of its Executive Committee 
were without fail the representatives of the American Red Cross. Al- 
though the Swede Sandstroem became in 1950 the chairman of the League, 
the principal influence of the American Red Cross has remained untouched; 
the contribution of the American Red Cross represents 75% of the financial 
resources of the League’’ (p. 45). Why has the Soviet Red Cross not 
tried to outbid the American by granting larger contributions? This is an 
indiscreet question, because the Soviet Union, otherwise so touchy, has 
never asked for equal treatment with the United States in respect to the 
contributions due, for example, by the Members of the United Nations. 
The international conferences of the Red Cross are vitiated by including 
within their composition the delegates of the International Committee: 


The special delegation of the International Committee represents the 
Swiss agency which, as it has been explained, does not itself represent 
anyone. In any case this arrangement provides Switzerland with a 
double representation, because the delegates of the Swiss national 
society (and the delegates of the Swiss Government) take part in the 
conferences besides the delegates of the International Committee of 
the Red Cross. (p. 45.) 


The Permanent Commission of the Red Cross Conferences is also objection- 
able, because it includes two delegates of the International Committee. 

Thus, all the organizations of the Red Cross have some serious defect 
in the eyes of the Soviet commentator—the International Committee, the 
League of Red Cross Societies, the Red Cross Conferences and the latters’ 
Permanent Commission. ‘‘Such structure of the International Red Cross 
does not allow one to talk about one single international organization and 
provides every reason for claiming the revision of the Charter of the Inter- 
national Red Cross in order to assure its democratization.’’ (p. 46.) 

The remainder of the article is devoted to an outspoken criticism of the 
International Committee which ‘‘reflects constantly all the fluctuations of 
Swiss policy’’ (p. 46). According to the author, the International Com- 
mittee has committed so far the following major sins: being an agent of the 
Entente during the First World War, being anti-Soviet after the October 
Revolution, being pro-Axis at the time of the Abyssinian War, the Spanish 
Civil War and the second World War, and acting now as an accomplice 
of American imperialism in Korea: 

At the time of the Second World War the International Committee 


played a shameful role by demonstrating its solidarity with the German 
fascists and by trying to arrange for an agreement between them and 
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the American-English imperialists. It never reacted against the glar- 
ing German bestialities committed on war prisoners and the civilian 
populations although these bestialities were known to the whole world. 


(p. 47.) 


The author alleges that the International Committee remained silent con- 
cerning the cruelties committed by the Germans in the prisoner-of-war 
camps where Soviet soldiers were kept, and by the Japanese in regard to 
the American and Philippino prisoners of war. He accuses it of the same 
eomplicity in regard to the ‘‘cruelties’’ perpetrated by Americans in 


Korea: 


(The representatives of the International Committee) demonstrate 
now in regard to the American aggressors the same obsequiousness 
and servility which they showed during the Second World War in 
regard to Hitlerites and the Japanese militarists and cover up the 
most revolting war crimes which are committed by the American inter- 
ventionists in Korea. (p. 51.) 


The author ends his article by a solemn anathema: ‘‘. . . . the so-called 
International Committee of the Red Cross has discredited itself completely 
in the eyes of progressive opinion; no genuine democrat will believe any 
more in the hypocritical assurances about its ‘neutrality’ and ‘imparti- 
ality’.’’ (p. 51.) 

Mr. S. Borisov, the Soviet specialist on the International Court of Justice, 
publishes in the same issue a short summary of the British-Norwegian 


Fisheries Case (pp. 52-54). He does not miss the opportunity of drawing 
some practical conclusions from the Court’s decision of December 18th, 
1951: 


The decision has contributed many new elements towards the problem 
of territorial waters. 1. First of all, it has proved that the Court does 
not consider as a part of actual international law the various resolu- 
tions which were adopted by several States at the Hague Conference 
for the Codification of International Law held in 1930, because that 
conference did not result in the conclusion of a multilateral convention 
on territorial waters. 2. Therefore, the Court has decided that the 
littoral State, taking into account its own security and the defense 
of its economic interests, is the most competent to determine the 
regime of its territorial waters, their width and the method of the 
latter’s calculation. 3. In respect to the regime of gulfs and bays the 
Court has pointed to the absence in international law of any rule 
which would limit the entrance to national waters by ten maritime 
miles at the most. It has admitted in this respect that the length 
of the ‘‘basic straight lines’’ is neither limited by ten miles, contrarily 
to the British agent’s assertions. 4. The Court has included within 
Norway’s national waters the maritime traffic lane which follows her 
coasts and which has been equipped by her. 5. In a wider sense the 
decision of the Court has underlined the importance of State sov- 
ereignty and territorial supremacy in respect to territorial waters 
and their economic exploitation. (p. 54.) 
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These remarks are significant, because they refer implicitly to Soviet 
problems. The Soviet Union has always denied any validity to the claim 
that the territorial belt should not exceed three miles. She enacted on 
June 15, 1927, a decree which fixed the width of Soviet territorial waters 
at 12 miles. Another decree of September 25, 1935, excluded foreigners 
from Soviet territorial water fisheries. Mr. Borisov must have thought 
that the judgment of the Court might be used by his government as an 
argument to support its claim to the 12-mile territorial belt. The denial 
of the existence of an international rule concerning the ten-mile maximum 
width of an entrance to a national bay might strengthen the Soviet claim 
concerning the four Arctic Seas (Kara, Laptev, Eastern Siberian and 
Chutkov) which are considered by the Soviet writers as being national 
and closed seas (see this JouRNAL, Vol. 47 (1953), p. 131). The recog- 
nition of the Norwegian coastal traffic lane as being a part of her national 
waters is also interesting to the Soviet Union, which presents a similar 
claim in respect to the maritime highway along her Arctic coast for the 
same two reasons—connection between her national bays (the four Arctic 
Seas) and the possibility of using that highway for navigation, thanks to 


Soviet technical efforts. 
W. W. 


NEW CZECHOSLOVAK LAW ON INTERMARRIAGE WITH FOREIGNERS 


On November 17, 1952, the day of publication in the official Collection 
of Laws, a new Law on Marriage with Foreigners dated October 29, 1952, 
became operative in Czechoslovakia.’ Pursuant to this law, for the mar- 
riage of a citizen with a person who does not have Czechoslovak citizenship, 
the consent of the Ministry of Interior or of an agency that Ministry may 
designate, shall be required. Such consent shall be a condition for the 
validity of the marriage; without such consent, no matrimony shall take 
effect. 

This prerequisite of an official consent for marrying a foreigner is an 
absolute novum : Neither the Austrian General Civil Code of 1811 governing 
domestic relations in Czechoslovakia until 1949 nor the ‘‘revolutionary”’ 
Law on Domestic Relations of December 7, 1949, discriminated in any way 
against marriage with foreigners. The legal requirements were the same 
if a citizen married a foreigner as they were for a marriage between 
citizens. In introducing this new prerequisite for intermarriages with 
foreigners, the legislator at the same time gives it the strongest possible 
effect, inasmuch as it is expressly decreed in the law that, without official 
consent, matrimony shall not come about. 

In discriminating between marriages of nationals on the one hand, and 


1 Collection of Laws of the Czechoslovak Republic, No. 59, Law of Oct. 29, 1952, on 
Marriages with Foreigners. 


~ 

- 
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marriages with non-citizens on the other, and in making the validity of the 
marriage with a non-citizen depend on Czechoslovak official consent, the 
Czechoslovak legislator created an undesirable law. Czechoslovak citizen- 
ship is an attribute all the more lacking in definiteness since, pursuant to a 
law of 1949,? the Czechoslovak Ministry of Interior may declare a person’s 
citizenship forfeited without any guaranty of due process. Thus, validity 
of the marriage of A, a Czechoslovak citizen, with B, believed to be likewise 
a Czechoslovak citizen, may depend upon whether or not B’s citizenship has 
or has not been forfeited in Czechoslovakia. 

The undesirability of such doubtful situations will be increased by the 
lack of any guaranty of due process in the procedure applied by the Czecho- 
slovak Ministry of Interior in granting or denying its marriage consent. 

The situation as created by the new law may adversely affect especially 
persons of Czechoslovak origin living outside of Czechoslovakia. In a 
Czechoslovak ‘‘Law of March 11, 1948, on Private International and Inter- 
local Law and the Legal Status of Aliens within the Sphere of Private 
Law,’’ See. 10, it is decreed specifically that: ‘‘The capacity to contract 
a marriage shall be governed for each of the parties by the legal order of 
the State of which he is a national.’’ Thus, the capacity of Czechoslovak 
citizens to marry, even abroad, will have to be resolved in accordance with 
Czechoslovak law (including the new Law of October 29, 1952), though 
both parties have their residences outside of Czechoslovakia. The Czecho- 
slovak Ministry of Interior may prevent A, a Czechoslovak residing outside 
of Czechoslovakia, from validly marrying B, a foreigner or former Czecho- 
slovak residing outside of Czechoslovakia, and A may have to renounce, 
if this be possible, his Czechoslovak citizenship to become capable of validly 
marrying B. 

This illustration may show the undesirable effect of the new law even 
outside of the country of its origin. 

In closing, one more question of greater importance in the United States: 
Will persons authorized to perform marriage ceremonies in the United 
States insist on being shown permits from the Czechoslovak Ministry 
of Interior before marrying a Czechoslovak and a non-Czechoslovak? We 
know that the Czechoslovak Ministry of Interior in granting or denying 
permits will be guided by principles irreconcilable with those we are fol- 


lowing in the United States. 
PAUL REINER 


TWENTY-FOURTH SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The Hague Academy of International Law will hold its 1953 session for 
four weeks starting July 13, 1953, and concluding on August 8, 1953. 
Three lecture periods will be held every morning from Monday to Friday 


2 Translation published in this JourNAL, Supp., Vol. 44 (1950), p. 77. 
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of each week, and one or two seminar sessions will be held on some after- 
noons. The lectures will be delivered in English or French and transla- 
tions in both languages will be provided for students whose knowledge of 
either language is not sufficient to permit them to follow the lectures. 

The lectures will cover subjects of public and private international law, 
administrative, economic and financial law and international organization. 
Dr. Hans Kelsen, Professor Emeritus of the University of California, will 
give a general course of ten lectures on principles of public international 
law. His Excellency, E. N. van Kleffens, Netherlands Minister of State, 
will lecture on ‘‘Sovereignty in International Law.’’ Lectures will also 
be delivered on the subjects of ‘‘The Jurisdictional Immunity of States 
and International Organizations,’’ by Jean-Flavien Lalive, First Secretary 
of the International Court of Justice; and on ‘‘New Tendencies in Inter- 
national Law: Responsibility and Subjects of International Law,’’ by 
Constantin Eustathiades, Dean of the Law Faculty of the University of 
Salonika. Professor Myres S. McDougal of Yale University will lecture 
on ‘‘International Law Power and Policy. A Contemporary Conception.’’ 

In the field of private international law Professor Torsten Gihl of the 
University of Stockholm will deliver a course of lectures on ‘‘ Political Laws 
and Private International Law,’’ and Professor A. Giorgio Cansacchi of 
the University of Turin will lecture on ‘‘Choice and Adaptation of Foreign 
Rules in Conflicts of Law.’’ Professor Georges Sauser-Hall of the Uni- 
versities of Neuchatel and Geneva will discuss ‘‘The Industrial Use of 
International Rivers.’’ 

Under the general topic of ‘‘International Organization,’’ lectures will 
be delivered by His Excellency, Paul Ruegger, President of the Interna- 
tional Red Cross Committee, on ‘‘The Juridical Aspects of the Organization 
of the International Red Cross’’; Dr. A. Verdross, Rector of the University 
of Vienna, on ‘‘Guiding Notions concerning the Organization of the 
United Nations’’; and Sir Ramaswami Mudaliar, Chairman of the India 
Steamship Company, on ‘‘The United Nations and Specialized Agencies.”’ 
Professor Boris Mirkine-Guetzévitch, Dean of the Faculties of Law and 
Political Science of the French University of New York, will lecture on 
‘‘Implementation of the Universal Declaration of Human Rights,’’ and 
Mr. G. J. van Heuven Goedhart, High Commissioner for Refugees, will 
discuss ‘‘The Refugee Problem.”’ 

The Hague Academy courses are offered for those who already have 
some background in international law and wish to improve their knowledge 
in that field. The conditions for admittance are not rigid. Applications 
are subject to approval by the Executive Council of the Academy. Appli- 
eation forms, which are required to be submitted, are available at the 
Secretariat of the Academy, Room 50, the Peace Palace, The Hague. There 
are offered a number of scholarships for attendance at the Academy courses, 
some of them made available by governments and some by the Executive 
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Council of the Academy, as well as by scientific societies and private 
foundations. The regulations governing the granting of such scholarships 
may be obtained from the Secretariat of the Academy. The scholars are 
selected by the Curatorium from among the most distinguished students, 
especially those who are authors of books, essays, articles and reviews on 
the subject of international law. 

Students who attend the required lectures and seminars receive a Cer- 
tificate of Attendance from the Academy. A Diploma is issued to students 
who possess special qualifications and successfully pass an examination. 


E. H. F. 


WASHINGTON FOREIGN LAW SOCIETY 


In order to fill a long-felt need in the Washington area, the Washington 
Foreign Law Society was formed in the spring of 1952 upon the initiative 
of Professor James O. Murdock of George Washington University Law 
School, and Mr. Smith N. Crowe of the Legal Adviser’s Office, Department 
of State. The aims of the society are to ‘‘bring together judges, lawyers 
in the legislative and executive branches of government, practitioners, and 
law teachers for the purpose of increasing knowledge and inspiring study 
by an exchange of information concerning foreign law.’’ The officers 
are Mr. Newell W. Ellison, President; Mr. Smith N. Crowe, Vice Presi- 
dent; Professor William T. Mallison, Jr., George Washington University 
Law School, Secretary-Treasurer; and an Executive Committee consisting 
of Mr. Justice Robert H. Jackson; Mr. W. Lawrence Keitt, Law Librarian, 
Library of Congress; Dr. Herbert J. Liebesny, Department of State; and 
Professor Murdock. Professor J. Forrester Davison of George Washing- 
ton University Law School will serve as Editor of Proceedings. 

The 1952-1953 sessions were devoted to the law of the Near East. At the 
first meeting of the society held on November 18, 1952, at the George Wash- 
ington University Law School, a general survey of the background of Near 
Eastern law was presented. At subsequent meetings from December, 
1952, through April, 1953, the following subjects were discussed by quali- 
fied speakers: Theory and Sources of Islamic Law; Institutions and Prac- 
tices of Islamic Law; Impact of Western Law in the Near Eastern Coun- 
tries; Practical Application of Near Eastern Law; Legal Position of 
Foreigners and Foreign Enterprise in the Near East; and the Law of 
Southeast Asia. It is planned to publish the lectures in a special issue of 
the George Washington University Law Review early this summer. 

Further information concerning the society can be obtained from Pro- 
fessor William T. Mallison, Jr., the Secretary-Treasurer. 


NEWELL W. ELLISON 


JUDICIAL DECISIONS 
By W. BisHop, JR. 


Of the Board of Editors 


Jurisdiction over nationals for acts done abroad 
STEELE ET AL. v. BuLovA WatcH Co., Inc. 73 S. Ct. 252, 344 U. S. 280. 
United States Supreme Court, Dec. 22, 1952. Clark, J. 


An American citizen living in Texas had obtained Mexican registration 
of the trademark ‘‘Bulova,’’ owned in the United States and many other 
countries by plaintiff American corporation, and stamped that mark in 
Mexico on watches which he assembled there from Swiss and American 
parts, all without the consent of plaintiff. The Court affirmed the judg- 
ment of the Court of Appeals, 194 F. (2d) 567 (5th Ct., Feb. 21, 1952), 
which had reversed the holding of the District Court that it lacked juris- 
diction of a suit for trademark infringement and unfair competition 
brought by plaintiff against defendant. Holding that the Lanham Act 
of 1946, 15 U. S. C. §§ 1051 et seg., was broad enough to cover unfair com- 
petition activities of American citizens abroad, the Court said: 


[Defendant] concedes, as he must, that Congress in prescribing stand- 
ards of conduct for American citizens may project the impact of its 
laws beyond the territorial boundaries of the United States. . 


No rule of international law prevented this, so far as the rights of other 
nations and their nationals were not infringed. Distinguishing American 
Banana Co. v. United Fruit Co., 213 U. 8. 347 (1909), the Court added: 


The complaint [in American Banana], in substance, charged United 
Fruit Company with monopolization of the banana import trade be- 
tween Central America and the United States, and with the instigation 
of Costa Rican governmental authorities to seize plaintiff’s plantation 
and produce in Panama. The Court of Appeals reasoned that plaintiff 
had shown no damage from the asserted monopoly and could not 
found liability on the seizure, a sovereign act of another nation. This 
Court agreed that a violation of American laws could not be grounded 
on a foreign nation’s sovereign acts. Viewed in its context, the hold- 
ing in that case was not meant to confer blanket immunity on trade 
practices which radiate unlawful consequences here, merely because 
they were initiated or consummated outside the territorial limits of 


the United States. 
318 


JUDICIAL DECISIONS 


Treaties and state succession—Serbia and Yugoslavia 
ArtuKovic v. Boyte. 107 F. Supp. 11. 
U. S. District Court, S. D. Calif., July 14, 1952. Hall, D. J. 


Having failed to obtain his surrender as an alleged war criminal, the 
Yugoslav Government asked extradition of petitioner under the Treaty of 
Oct. 25, 1901, between the United States and Serbia, 32 Stat. 1890, for 
murders allegedly committed by him in Yugoslavia during the regime in 
Croatia established by the Germans during German occupation. Petitioner 
was granted release on habeas corpus, the court finding that: 


the Treaty between the United States and the Kingdom of Serbia of 
1902 is not now in force and effect between the United States and the 
country now known as Yugoslavia. 


The court therefore found it unnecessary to consider the question whether 
extradition was being sought for political offenses. 

Although the Department of State had taken the position in 1921 that 
the treaties between the United States and Serbia applied to the ‘‘ Kingdom 
of the Serbs, Croats and Slovenes’’ (later called Yugoslavia), and that 
state had agreed,’ and although in 1945-46 the United States and Yugo- 
slavia both stated that the pre-war treaties and agreements between the 
United States and Yugoslavia remained in effect,? the court arrived at a 
different conclusion. Commencing with the point that ‘‘the President 
cannot make a treaty without the consent of the Senate,’’ the court con- 
eluded that: 


the question of whether or not a treaty exists between the United 
States and Yugoslavia is not a matter which lies exclusively within 
the Executive Department but is a judicial question to be decided by 
the courts.* 


1 See 5 Hackworth, Digest of International Law 374-375 (1943). See also Lukich v. 
Department of Labor and Industries, 176 Wash. 221, 223, 29 Pac. (2d) 388 (1934); 
Urbus v. State Compensation Commissioner, 113 W. Va. 563, 169 S.E. 164 (1933). 

213 Dept. of State Bulletin 1020; 14 id. 728. 

3 The court said that the cases regarded as holding that the executive determination of 
the continuing effect of a treaty was conclusive, were only dicta, or all depended on 
Terlinden v. Ames, which it distinguished. Not only did that case involve a treaty which 
provided for accession by other German states, but the court said that in Terlinden v. 
Ames there had been repeated action by the Executive, through extradition under the 
treaty, rather than mere words. The court remarked that ‘‘In the instant case . . . not 
one single instance of extradition under the Serbian Treaty of 1902, since the conclusion 
of the first World War has been called to the Court’s attention, and for that matter not 
one single instance of extradition under the treaty since its effective date in 1902.’’ The 
court said that in Disconto Gesellschaft v. Umbreit, 208 U. S. 570 (1908), the treaty 
involved was assumed to be in force; that in Charlton v. Kelly, 229 U. 8. 447 (1913) 
it was a question of interpretation on which the Court followed the Executive; and 
that in Clark v. Allen, 331 U. S. 503 (1947), this JourNaL, Vol. 42 (1948), p. 201, the 
Court examined for itself the question of effectiveness of a treaty rather than just ac- 
cepting the Executive’s view. 
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Pointing out that Croatia was no part of Serbia until after World War 
I, when they joined in the Serb-Croat-Slovene State, the court said: ‘‘If the 
treaty of 1902 did not become effective as between .. . the Serb-Croat- 
Slovene State formed in 1919, then it did not carry through to the country 
now known as Yugoslavia. ...’’ The court believed that respondent re- 
lied chiefly on Terlinden v. Ames, 184 U. S. 270 (1902), applying the 1852 
treaty between the United States and Prussia. Although that treaty was 
held applicable to parts of the German Empire which were not in Prussia, 
the court found the reason to be in the phrase in the treaty with Prussia 
providing for application by other German States ‘‘which may hereafter 
accede to this convention,’’ and said: 


It must be assumed . . . when the treaty with Serbia of 1902 was 
negotiated that the representatives of the United States had before 
them the clauses of the previous treaties and particularly had before 
them . . . the treaty involved in Terlinden v. Ames. 


No provision is found in the treaty with Serbia of 1902, as that 
which existed in the treaties under consideration in Terlinden v. Ames, 
extending the terms to additional territory. And it must be assumed 
that had the parties intended that the extradition treaty with Serbia 
of 1902 should apply to persons residing in territories which might 
subsequently come under the jurisdiction or sovereignty of Serbia, 
that the parties would have specifically stated that in the treaty. The 
omission cannot be supplied by either Executive or Judicial con- 
struction. 

That alone is sufficient in my judgment to compel the conclusion 
that the treaty of Serbia did not survive the series of events following 
the first World War so far as to cover Croatia, Bosnia, Herzegovina, 
Dalmatia, Montenegro, or any of the territories or peoples within 
them which became a part of the Serb-Croat-Slovene State when that 
state was created in 1919. 


Referring to the political turmoil of the Balkans, the court added: 


it is highly unlikely that the United States would at that time [1902] 
have stuck its thumb into the Balkan bees nest with the countenance of 
any language which could be taken as a suggestion that territory 
should be taken from Turkey or Bulgaria, or Italy, or the Austro- 
Hungarian Monarchy, to be ultimately added to Serbia, as was finally 
done in 1919 at the end of the First World War. 

Moreover, the conception that Yugoslavia, as it now exists, is not a 
new state but merely a continuation of the existence of the old King- 
dom of Serbia as it existed prior to 1902, is not justified in the light 
of the expressions of the times and the events of history following 
World War I. 


The court discussed at length the history of the post-World War I settle- 
ment and the several treaties of peace, saying in part: 
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The territory which was thus put into the Serb-Croat-Slovene State 
was taken . . . by force of arms and as a condition of the terms of 
surrender and peace with those countries. It was not a voluntary 
cession by Austria-Hungary or Bulgaria to Serbia such as occurred 
in Germany after the treaties . . . considered in Terlinden v. Ames, 
supra. 

None of these treaties, including the treaty with the Serbs-Croats- 
Slovenes was ever submitted to the United States Senate for ratifica- 

European writers on the subject confirm the idea that the Serb- 
Croat-Slovene State was a new state. 


It is significant to note that in the Treaty with the Serb-Croat- 
Slovene State of September 10, 1919, which was never submitted to the 
Senate and was never ratified, and thus never came into effect, that 
Article 12 provides that pending the conclusion of new treaties all the 
treaties between Serbia and any of the principal and allied powers 
would ipso facto be binding upon the Serb-Croat-Slovene State. .. . 

If these treaties automatically became binding upon the Serb-Croat- 
Slovene State under the theory now advocated by the demanding gov- 
ernment, it would have been entirely unnecessary to put any such a 
provision in the treaty. 


After referring to the provisions in the treaties between the United States 
and Germany, Austria, and Hungary for the establishment of friendly 
relations after World War I, pursuant to which certain treaties were re- 
vived with those states, though a new extradition treaty was concluded with 
Germany in 1930, the court declared: 


This is persuasive of the conclusion that it was generally regarded 
at that time that previous treaties were abrogated unless specifically 
affirmed or provision made for their affirmation in a treaty ratified 
by the Senate. ... 

. all these things are convincing ‘‘evidence that the political de- 
partments of this government at the time of the collapse and sur- 
render’’ of the Central Powers at the end of World War I in 1919 
considered the collapse and surrender and the repartitioning of Europe 
as ‘‘putting an end”’ to all the previous treaties of the countries in- 
volved in the war except those specifically designated by the various 
treaties which were negotiated although not ratified by the United 
States Government. That is true not only of the political depart- 
ments of the United States Government but also all the other govern- 
ments joining in the series of treaties arising out of the Paris Confer- 
ence of 1919. 


State immunity—counter-claim against sovereign state plaintiff 
RepuBiic oF Curna v. NATIONAL City BANK. 108 F. Supp. 766. 
U. S. District Court, S. D. N. Y., December 22, 1952. Kaufman, D. J. 


The Republic of China brought suit to recover a deposit with defendant 
bank made by the Shanghai-Nanking Railway Administration, which was 
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said to be an agency of the Chinese Government. Pursuant to Article 
25 (b) of the Federal Reserve Act,’ the Secretary of State certified that 
the deposit in question belonged to plaintiff. Defendant contended that 
plaintiff was not entitled to the deposit, and asserted two counter-claims 
based on a Chinese Government note guaranteeing a loan in a separate 
transaction and on short-term Chinese treasury notes, seeking substantial 
affirmative relief in excess of plaintiff’s claim. Plaintiff’s motion to dis- 
miss the counter-claims was granted. The court said: 


. . . defendant asserts that the plaintiff cannot show right of sovereign 
immunity as claimed because plaintiff voluntarily came to this Court 
and is using its facilities to collect a debt. But it is well settled that 
counterclaims may not be asserted against a friendly foreign sovereign 
unless they are based on the subject matter of the suit. . . . When the 
counterclaim is based on the same subject matter the court may say 
that the sovereign ‘‘has waived immunity’’ or ‘‘consented to suit.’’ 
These are legal fictions based on the notion that it would be extremely 
inequitable to allow any plaintiff to function as a normal litigant when 
it is to its advantage to do so, but to raise the shield of sovereign im- 
munity with respect to the same matter, when the tides are turned 
against it. But, the bringing of an action against a defendant cannot 
be said to be consent by plaintiff to suit for any unrelated claims which 
defendant may have against that government. ... It is not alleged, 
nor is it urged, as indeed it could not be, that the counterclaims here 
arise out of the same subject matter covered in the complaint. Rather, 
defendant relies on such cases as United States v. National City Bank 
of New York? .. . and United States v. National City Bank of New 
York® . . . to support the proposition that the right to counterclaim 
against a sovereign depends upon ‘‘the equities’’ of that claim. In 
these cases plaintiffs sued to recover money on deposit with the defend- 
ant bank and were met with counterclaims for amounts due on Russian 
Treasury notes. The Court of Appeals held that the notes, payable 
at the defendant bank, were equivalent to an order to pay the same 
from the account of the debtor under the New York Negotiable In- 
struments Law and allowed the counterclaims while affirming the 
principle that only claims arising out of the same transaction may be 
set-off against a sovereign. But closer to the facts of the instant case, 
where there is absent any allegation that the notes in question are 
payable at the bank holding the deposit, is the case of United States v. 
New York Trust Company, D. C. 8. D. N. Y. 1946, 75 F. Supp. 583, 
where the Court disallowed the counterclaim stating that the notes 
were unrelated to the deposit transaction and therefore were not 
available against the sovereign without its consent.* 


112 U. 8. C. $632 
283 F. (2d) 236 (C.C.A. 2d, 1936), cert. denied, 299 U. S. 563 (1936). 


890 F. Supp. 448 (S. D. N. Y., 1950), digested in this JourNaAL, Vol. 45 (1951), 
p. 196. This was a different case from the other of the same name, though on similar 
facts. 
4In Anderson v. Speyer, 115 N. Y. S. (2d) 132 (N. Y. County, June 5, 1952), the 
International Committee of Bankers of Mexico, which had effected a settlement of 
certain Mexican debts on behalf of the bondholders, brought an action seeking approvai 


JUDICIAL DECISIONS 


Aliens’ rights to estates—consular functions 
In Re ArBuuicu’s Estate. 248 Pac. (2d) 179. 
California District Court of Appeal, Sept. 24, 1952. Peters, P. J. 


An American citizen born in Yugoslavia died in San Francisco March 
21, 1947, leaving real and personal property, and by his will disinheriting 
his American citizen brother and leaving all his property to his other 
brother, a Yugoslav citizen resident in Yugoslavia. The trial court held 
that Yugoslavia did not grant reciprocal rights of inheritance to American 
citizens respecting property in Yugoslavia, and adjudicated the property 
to the American brother in view of Article 259 of the California Probate 
Code, which provides that non-resident aliens may not inherit in the ab- 
sence of reciprocity, though the burden of proving such lack of reciprocity 
is placed on the person seeking to prove that lack. The Yugoslav brother 
appealed, through the Yugoslav Consul General, and the judgment was 
reversed. 

The court held that the right to inherit and the required reciprocity 
must be established as of the date of death rather than at some later time. 
The court said: 


The cases have . . . established the law to be that while the in- 
terpretation of foreign statutes and of treaties, where they alone are 
before the court, is a question of law, the question of how such statutes 
and treaties have been interpreted and applied by a foreign country 
is a question of fact. The appellate courts will not disturb a finding 


of reciprocity or of non-reciprocity that is supported by a presump- 
tion or is based on conflicting evidence.’ . . 


of their accounts in order to accomplish final distribution of all funds turned over to 
the Committee by Mexico. Non-assenting bondholders counter-claimed, seeking priority 
in distribution over those assenting to the plan worked out by the Committee with the 
Mexican Government. Holding that the counter-claims sought relief against the Mexican 
Government rather than against the Committee, the court ordered their dismissal, saying: 
‘fA friendly sovereign government cannot be sued nor its property attached in our 
courts without its consent. Even where the foreign government comes in to our courts 
as a suitor, the defendant may not avail himself of any counterclaim or set-off except, 
perhaps, a set-off arising out of the same transaction. ... The present defendants by 
their counterclaims are seeking ‘redress for a wrong which they claim the Mexican gov- 
ernment has done.’ ’’ 

In Republic of Italy v. DeAngelis, 106 F. Supp. 605 (S. D. N. Y., Aug. 19, 1952), a 
foreign government was allowed to sue an individual on a contract claim. 

1QOn this point the court said: ‘‘In re Estate of Schluttig, 36 Cal. 2d 416, 224 P. 
2d 695—finding of non-reciprocity with Germany on April 3, 1945, affirmed; In re 
Estate of Miller, 104 Cal. App. 1, 230 P. 2d 667, finding of reciprocity with Ger- 
many as of April 22, 1942, affirmed; In re Estate of Blak, 65 Cal. App. 2d 232, 150 
P. 2d 567, a finding of reciprocity with the Netherlands, date of death not disclosed, 
but prior to 1942 and during German occupation of Holland, affirmed; In re Estate of 
Giordano, 85 Cal. App. 2d 388, 193 P. 2d 771, a finding of non-reciprocity with Italy 
as of January 17, 1945, affirmed; In re Estate of Reihs, 102 Cal. App. 2d 260, 227 P. 
2d 564, a finding of reciprocity with Germany as of November 24, 1946, affirmed; In re 
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The case of In re Estate of Kennedy, 106 Cal. App. 2d 621, 235 
P. 2d 837, . . . held that the facts that a limited nationalization or 
socialization of property and industry had taken place in Romania, 
or that the country was communistic in nature and dominated by 
Russia, did not compel a finding of non-reciprocity. . . . 


The appellant Yugoslav brother was held to have proved reciprocity, by 
reason of the treaty of 1881 between the United States and Serbia, 22 Stat. 
963, and the certificate of the Secretary of State that the treaty was still 
in force between the United States and Yugoslavia, as well as a certificate 
and testimony by the Yugoslav Ambassador to the United States. The 
treaty provided that: 


In all that concerns the right of acquiring, possessing or disposing 
of every kind of property .. . citizens of the United States in Serbia 
and Serbian subjects in the United States, shall enjoy the rights which 
the respective laws grant or shall grant in each of these states to the 
subjects of the most favored nation. 


The court said, in ordering a new trial because of reliance on improper evi- 
dence: 


Much is said in the briefs about the proper interpretation of the 
treaty of 1881 and about how such treaty should be interpreted in 
view of the case of Clark v. Allen, 331 U. S. 503.2. . . The question 
is not how that treaty should be interpreted as a matter of law, but 
how the contracting parties have interpreted it. The Ambassador 
testified that it had been interpreted to grant reciprocity to all Ameri- 
can nationals. ... Any gaps in the evidence on this point can be 
supplied on the new trial. 


On another point, respondent contended, and the trial court found, that 
the Yugoslav brother was not properly represented in court, since the 
lawyer appearing was appointed by the Yugoslav Consul General without 
any direct power of attorney from the brother. On this the court referred 
to the Consular Convention of 1881 between the United States and Serbia, 
22 Stat. 968, which provided in Article IX that: 


Consuls general, consuls, vice-consuls and consular agents shall 
have the right to appear, personally or by delegate, in all proceedings 
on behalf of the absent or minor heirs or creditors until they are duly 
represented. 

It held that the consul might appear as attorney in fact and might appoint 
counsel to represent the Yugoslav national. In interpreting this treaty, 
the court said: 


Estate of Kennedy, 106 Cal. App. 2d 621, 235 P. 2d 837, a finding of reciprocity with 
Romania as of March 15, 1949, affirmed. In all of these cases it was held that where 
the finding of reciprocity or non-reciprocity was based on conflicting evidence or sup- 
ported by a rebuttable presumption it would not be disturbed by an appellate court, 
even where, as to the same country, one trial court had found reciprocity to exist and 
another that it did not.’’ 2 This JouRNAL, Vol. 42 (1948), p. 201. 
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the treaty provision must be considered together with the applicable 
principles of international law. Without reference to any treaty pro- 
vision, it is a well settled principle of international law that consular 
representatives are deemed to be international attorneys in fact for 
their nationals. 


The court discussed The Bello Corrunes, 6 Wheat. 152; In re Tartaglio’s 
Estate, 12 Misc. 245, 33 N. Y. S. 1121; Buzhoeveden v. Estonian State Bank, 
181 Mise. 155, 41 N. Y. S. (2d) 752; and In re Zalewski’s Estate, 292 N. Y. 
$22, 55 N.E. (2d) 184, all upholding the right of consular officers to appear 
for absent nationals; and distinguished In re Estate of Clausen, 202 Cal. 
267, 259 Pac. 1094 (which held that a Danish consul had no right to receive 
distribution of the interests of Danish nationals under the most-favored- 
nation provisions of the Danish treaty of 1826 when taken together with 
the United States-German treaty of 1923), on the basis that the Clausen 
case involved a matter of interpretation of the most-favored-nation clause. 
The court said that the Clausen case did not discuss the power of the 
consul, independent of treaty, to represent absent nationals, and drew 
an important distinction between his right to represent nationals and to 
take proceeds on their behalf,*® concluding: 


Moreover, under general principles of international law, consuls 
possess the power to appear for and to represent their non-resident 
nationals in the courts of the country to which such consul is ac- 
credited. 


Recognition of foreign expropriation decrees 
ANGLO-IRANIAN Co. v. JAFFRATE ET 
Supreme Court of the Colony of Aden, January 9, 1953. Campbell, J. 


Anglo-Iranian Oil Co., a British corporation whose concession and prop- 
erty in Iran had been nationalized by the Iranian Government in 1951,? 
brought an action of detinue against the master (an Italian national), 
the Honduran corporation owning a vessel registered in Panama, and the 
Swiss charterer of the vessel, to obtain possession of a cargo of oil pur- 
chased by the Swiss charterer from the National Iranian Oil Company, 
which had taken over the property and business of plaintiff in Iran. After 


8 See also In re Niggol’s Estate, 115 N. Y. S. (2d) 577 (Surrogate, Suffolk County, 
Sept. 12, 1952), where the recognized Estonian Consul was authorized to receive funds 
for distribution to Estonian nationals resident in the American and British Zones of 
Germany, in Canada, and in New Mexico; but was not given funds for transmission 
to an Estonian resident in Estonia (in view of the Soviet occupation and annexation 
in 1940). This was under the treaty of 1925 with Estonia, 44 Stat. 2388. 

1 From copy of MS opinion of C. 8. No. 221 of 1952. 

2 Regarding the concession, nationalization, etc., see Bishop, ‘‘The Anglo-Iranian Oil 
Company Case,’’ this JourNAL, Vol. 45 (1951), p. 749. For the International Court 
of Justice judgment of July 22, 1952, I.C.J. Reports, 1952, p. 93, holding that the Court 
lacked jurisdiction of the action brought against Iran by the British Government, see 
this JournaL, Vol. 46 (1952), p. 737. 
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loading at an Iranian port 700 tons of oil which was admittedly from the 
plaintiff’s former concession area, on its way back to Italy the vessel put 
in at Aden on the order of the owners, and suit commenced there. Re- 
jecting the master’s plea that the court lacked jurisdiction because he had 
entered the port under coercion,® the court held that ‘‘ plaintiffs are entitled 
to succeed in this action and that the cargo of oil must be returned to 
them.’’ In arriving at this decision, the court said in part: 


We now come to the second main issue in this case: whether or not 
the plaintiffs prove that this cargo of oil is their property. They say 
that their title to it is by virtue of a concession granted to them by the 
Persian Government.* . . . 

. .. it is not disputed that the law was passed to nationalise the 
plaintiff company only. 

The plaintiffs say that this Oil Nationalisation Law is contrary to 
international law as being expropriation without compensation and is 
really only confiscation. They contend that as this Court is bound to 
administer international law where it is appropriate it should refuse 
to recognise any act which is contrary to international law. . . 

In discussing what is meant by the word ‘‘compensation’’ in relation 
to international law it has sometimes been said that it must be ‘‘ade- 
quate, effective and prompt.’’ The question of adequacy may often 
be difficult for a Court to decide and no doubt this has caused and 
will cause considerable trouble in other cases in dealing with the extra- 
territorial effect of foreign nationalisation. But here I can only find 
to be true the plaintiffs’ contention that expropriation has taken place 
without any compensation and that this is confiscation. 

That the courts in England will do nothing to invalidate an act of 
confiscation by a sovereign state of the property of its nationals is not 
disputed by the plaintiffs. The cases of Luther v. Sagor [1921] 3 
K.B. 532 and Paley v. Weisz [1929] A.C. 718 are authority for the 
proposition. What has to be decided is whether the reverse is true 
when the property confiscated is that of a non-national. 

The plaintiffs’ contention can be based on two grounds. In the 
first place that no state can be expected to give effect within its terri- 
torial jurisdiction to a foreign law that is contrary to its own public 
policy or essential principles of morality. Secondly, that a foreign 
law that is contrary to international law or in flagrant violation of 
international comity need not be regarded. 

International law is the settled practice of nations. .. . 

This settled practice can be ascertained from decided cases and from 
the writings of jurists and to these I now turn.®.. . 


8 The alleged coercion consisted in orders to the master from the owners of the vessel, 
threatening legal proceedings against him if he refused to carry out their orders, and 
the fact that an R.A.F. airplane circled overhead and in consequence the master was 
afraid of possible bombardment. On the latter point the court said: ‘‘No reasonable 
man could think it likely that H. M. Government in the year 1952 would try to resolve 
a commercial dispute by what would be little short of an act of war.’’ 

4See footnote 2, supra, and sources referred to there. The text of the concession 
may be found in League of Nations Official Journal, 1933, p. 1653. 

5 The court discussed Wolff v. Oxholm, 6 M. & S. 1177 (1817); Kaufman v. Gerson, 
[1904] 1 K.B. 591; Re Fried. Krupp A. G., [1947] 2 Ch. 188, from the British courts; 
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British Courts are inclined towards resting international law on 
practice and precedent rather than on the opinions of speculative 
writers however unanimous or eminent they may be. Nevertheless 
I have examined the opinions of jurists on international law in such 
of their writings as are available here. The conclusion I arrive at is 
that Dicey, Oppenheim, Cheshire, Fachiri and Hackworth endorse the 
view that expropriation without compensation is contrary to inter- 
national law. I can find no opinions to the contrary though the de- 
fendants have referred me to Martin Wolff. 

For the reasons set out above I am satisfied that following inter- 
national law as incorporated in the domestic law of Aden, this Court 
must refuse validity to the Persian Oil Nationalisation Law in so far 
as it relates to nationalised property of the plaintiffs which may come 
within its territorial jurisdiction. I find the oil in dispute to be still 
the property of the plaintiffs. 


In so ruling, the court also rejected the argument that it lacked juris- 
diction to determine the title to the oil because it was an ‘‘immovable,’’ or 
because the quantity of oil was very small as compared with all that 
nationalized in Iran. As for the contention that the cause of action arose 
in Iran rather than Aden, and should be governed by Iranian law, the 
court said: ‘‘It is true that the nationalisation took place in Persia. But 
the refusal to hand over the oil took place in Aden.’’ 

With respect to the defendants’ contention that plaintiffs were estopped 
from denying the validity of the Nationalization Law in view of a proposal 
for settlement made by the British Chargé in Iran in a letter offering to 
recognize the nationalization in connection with a settlement of the com- 
pensation issue, the court said: 


I cannot see that a recognition that the [Iranian] Government should 
in future explore, extract and exploit the oil of the country can be 
stretched to mean that they were willing to be expropriated without 
compensation. If this had been meant different words would surely 
have been used. On this finding it is unnecessary to discuss whether 
or not the letter, if made during active but abortive negotiations to 


Société Potosas Ibericas v. Nathan Bloch, Annual Digest, 1938-40, p. 150, and U.S.S.R. 
v. Société Ropit, ibid., 1927-28, p. 67, from the French courts; Siuta v. Guzkowski, 
ibid. 1919-22, p. 480, from Poland; certain German and Italian cases; the Norwegian 
Ships Arbitration of 1922, J. B. Scott, Hague Court Reports (2nd Ser.), p. 39; the 
De Sabla Case before the U.S.-Panamanian Claims Commission, Hunt’s Report, p. 379, 
and Annual Digest, 1933-34, p. 241; and the 1938 correspondence between Secretary 
Hull and the Mexican Government concerning expropriation of oil and agrarian proper- 
ties in Mexico. With respect to the arguments presented by Secretary Hull, the court 
said: ‘*. . . it is an opinion set out when arguing a brief and as such I think it cannot 
have the weight which should be given to a judicial opinion. It has not got that salutary 
check upon the writer of the overhanging shadow of a court of appeal. How I think 
the plaintiffs are entitled to invoke the dispute in their aid is by reason of the fact 
that throughout the argument the Mexican Government does not appear to have denied 
the main premise of their adversary’s argument ... they do not deny the principle 
of compensation.’ 
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find a settlement, was written for the sole purpose of finding a settle- 
ment and would be privileged and not binding as regards any admis- 
sions if the negotiations failed. 


Finally, with respect to the Swiss defendants’ contention that they bought 
the oil in good faith from the Iranian Government and were protected by 
Aden sales law concerning sales made by ‘‘a mercantile agent’’ who is in 
possession of goods ‘‘with the consent of the owner,’’ which are valid as if 
the agent were authorized by the owner to make the sale ‘‘ provided that 
the buyer acts in good faith and has not at the time of the contract of sale 
notice that the seller has not authority to sell,’’ the court stated: 


even if it is accepted that [an Italian company negotiating the sale] 

. are mercantile agents within the meaning of the Ordinance they 
were certainly not in possession of the goods with the consent of the 
owner. . . . If this difficulty could be surmounted a second one arises. 
M. Arnet who bought the oil for Messrs. Bubenberg has not appeared 
on their behalf to say that he bought the oil innocently. In view of 
the evidence concerning the plaintiffs’ warnings throughout the world 
and the existence of the interim injunction of the International Court 
of Justice * this is not surprising and the presumption seems the other 
way. 


Recognition—no retroactive effect to invalidate sale by previous gov- 
ernment 


Crvm Arr Transport Inc. v. CenTRAL Arm Transport Corp. [1952] 


2 All Eng. L. R. 733. 
British Commonwealth of Nations, Privy Council, Oct. 13, 1952. Vis- 
count Simon. 


In September, 1949, forty aircraft belonging to the Nationalist Govern- 
ment of China and operated by C.A.T.C. (Central Air Transport Corpora- 
tion), an unincorporated commercial air transport enterprise of the Gov- 
ernment of China, were at an airfield in the British colony of Hong Kong. 
On October 1, 1949, the Central People’s Government of China (Com- 
munist) proclaimed itself the Chinese Government, and by that time had 
control of the larger part of China, the Nationalist Government being 
forced to move to Formosa on December 9, 1949. On November 9, 1949, 
the president of C.A.T.C. flew to Peking and transferred his allegiance to 
the Chinese Communist Government, which on November 12 declared 
C.A.T.C. to be property of the Chinese Communists. On December 12 the 
Nationalist Government, now in Formosa, sold these aircraft to two Ameri- 
cans, Chennault and Willauer, under an arrangement according to which 
they would be transferred to plaintiff Delaware corporation, one of the 
terms of the sale by the Chinese Nationalists being that the assets sold 

¢ For the Order of July 5, 1951, by the International Court of Justice, in the Anglo- 


Iranian Oil Co. Case, Request for the Indication of Interim Measures of Protection, see 
1.0.J. Reports, 1951, p. 89, this JourNAL, Vol. 45 (1951), p. 789. 
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should not be used for transport to or from the Communist areas of China. 
Plaintiff corporation took title on Dec. 19, 1949. 

Under a special Order-in-Council, specifying that the pleading of a 
foreign state in the action should not be a bar to jurisdiction, the Hong 
Kong Supreme Court took jurisdiction over an action brought May 19, 
1950, by plaintiff corporation seeking a declaration that the aircraft were 
its property. The court obtained from the British Foreign Office a state- 
ment that the British Government recognized the Chinese Nationalist 
Government as the de jure government of China up to midnight January 
5/6, 1950, and thereafter ceased to recognize the Chinese Nationalist Gov- 
ernment and recognized instead the Chinese Communist Government as the 
de jure government of China; and furthermore that the British Govern- 
ment recognized that the Chinese Nationalist Government ceased to be the 
de facto government of different parts of China as from the dates when it 
ceased to be in effective control of those parts, and that the British Gov- 
ernment did not now recognize any government other than the Chinese 
Communist Government as the de facto government of China. It added 
that though there was no formal communication extending recognition as 
the de facto government, the British Government recognized that between 
Oct. 1, 1949, and Jan. 5/6, 1950, the Chinese Communist Government was 
the de facto government of those parts of China over which it had estab- 
lished effective control. The trial judge decided against plaintiff, holding 
the agreement of Dec. 12, 1949, invalid on the grounds that the Nationalist 
Government had acted not in good faith as trustees but for an improper 
purpose, and that the subsequent recognition of the Chinese Communist 
Government as the de jure government had the retroactive effect of con- 
ferring on that government as from Oct. 1, 1949, ownership of the assets 
of C.A.T.C. On appeal by plaintiff, the Appeal Court of Hong Kong 
affirmed. The Judicial Committee of the Privy Council allowed the appeal, 


saying in part: 


the validity of the transaction must be judged as at the date when 
it was entered into, and not in the light of subsequent events, which 
might have turned out differently. On Dec. 12, 1949, the nationalist 
government was the de jure government of China, of which C.A.T.C. 
was an organ, and, therefore, the property in these aeroplanes was 
in the nationalist government. The machines had been moved to 
Hong Kong two months before and it was open to their owners to 
sell them, and thereby to pass the property in them to the purchasers. 
No doubt, the motive for making the actual ‘sale was to secure that, 
if they were flown to an area where the communists were able to 
capture them, they should not be added to communist resources, and 
the conditions of the contract make this abundantly clear. - The na- 
tionalist government was in retreat and was by this time all but driven 
out of China, but it was still resisting its opponents and, in their 
Lordships’ view, the impeached sale was no more ‘‘a device’’ adopted 
for an ‘‘alien and improper purpose’’ than would have been the blow- 
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ing-up of a store of ammunition in an arsenal in China from which 
nationalist forces were on the point of being driven out. Whether 
the nationalist government on Dee. 12, 1949, were ‘‘alive to the proba- 
bility of the withdrawal of recognition by His Majesty’s government 
in the near future’’ is, at best, a matter of speculation. Other foreign 
governments did not take this course and there is no evidence of any 
warning by His Majesty’s government in the United Kingdom that it 
was likely shortly so to act. The reference to ‘‘normal diplomatic 
usage’’ presumably points to the undoubted fact that, by international 
law, an established and recognised government may be so completely 
overthrown by insurgent forces which claim to supplant it that the 
recognition hitherto afforded to it by foreign countries may properly 
be withdrawn—but when and by whom only the future can show. 
A government’s policy in buying or selling chattels which it owns is 
not subject to the review of foreign tribunals and whether its action 
in this regard is against the interests of those whom it is supposed 
to serve is a political question. British courts cannot take it on them- 
selves to pronounce whether a foreign government, recognised by Her 
Majesty’s government, is acting contrary to the interests of its people, 
and a government is certainly not a trustee in these matters in any 
legal sense. The right in municipal law to follow property which is 
subject to a trust into the hands of third parties cannot have any 
application here. 

It appears to their Lordships that the view under this head adopted 
by the trial judge, and by the Full Court, really is that on Dee. 12, 
1949, the nationalist government knew that it was on the point of 
being succeeded by a communist government, which would be recog- 
nised as the de jure government of China, and that, without any regard 
to public interests or to any injury it was doing to the Chinese people, 
it got rid of these aeroplanes out of spite, merely to embarrass its 
inevitable successor. Such a view involves assumptions which their 
Lordships are not prepared to make.... At the same time, their 
Lordships must not be understood to reject the possibility of our courts 
refusing, in a conceivable case, to recognise the validity of the disposal 
of State property by a government on the eve of its fall, e.g., by a 
despot, who knows that previous recognition is just being withdrawn, 
where it is clear that his purpose was to abscond with the proceeds, 
or to make away with State assets for some private purpose. 

The second ground upon which the decision appealed against was 
based . . . depends on the alleged retroactive effect of the recognition 
by His Majesty’s government in the United Kingdom of the communist 
government as the de jure government of China as from Jan. 5/6, 1950. 
This argument assumes that up to Dec. 12, 1949, the aeroplanes were 
the disposable property of the nationalist government and that it 
validly transferred them as specific and ascertained goods by the con- 
tract of that date to the appellants’ predecessors in title. On this 
assumption, the appeal can fail only if the subsequent recognition de 
jure of the communist government annulled the passing of the prop- 
erty. Subsequent recognition de jure of a new government as the 
result of successful insurrection can, in certain cases, annul a sale 
of goods by a previous government. If the previous government sells 
goods which belong to it but are situated in territory effectively oc- 
eupied at the time by insurgent forces acting on behalf of what is 
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already a de facto new government, the sale may be valid if the in- 
surgents are afterwards defeated and possession of the goods is re- 
gained by the old government. But if the old government never -re- 
gains the goods and the de facto new government becomes recognised 
by Her Majesty’s government as the de jure government, purchasers 
from the old government will not be held in Her Majesty’s courts to 
have a good title after that recognition. 

Primarily, at any rate, retroactivity of recognition operates to 
validate acts of a de facto government which has subsequently become 
the new de jure government, and not to invalidate acts of the previous 
de jure government. It is not necessary to discuss ultimate results 
in the hypothetical case when, before the change in recognition, both 
governments purport to deal with the same goods. The crucial ques- 
tion under this branch of the analysis in the present appeal is whether 
anything that happened in Hong Kong to these aeroplanes at the 
instigation of or on behalf of the de facto communist government be- 
fore the change of recognition on Jan. 5/6, 1950, is retrospectively 
validated, so that the title conferred by the contract of Dec. 12, 1949, 
is extinguished. It might be too wide a proposition to say that the 
retroactive effect of de jure recognition must in all cases be limited 
to acts done in territory of the government so recognised, for the case 
of a ship of the former government taken possession of by insurgents 
on the high seas and brought into a port which is under the control 
of the de facto government would have to be considered: see Banco 
de Bilbao v. Sancha [1938] 2 K.B. 176, [1938] 2 All. E. R. 253. But 
the actual question now to be answered concerns chattels in the British 
colony of Hong Kong, which chattels at the time of the sale belonged 
to the nationalist government. 


In view of an injunction of the Supreme Court of Hong Kong against 
interference with the aircraft, and a criminal statute under which they 
would have been punishable if deemed to act on behalf of the de facto 
Chinese Communist government, any actions in Hong Kong of former 
employees of C.A.T.C. who sought to take possession of the aircraft ‘‘cannot 
give ground for the principle of retroactivity.’’ 


States—position of Andorra 
Massie v. Cruzet. Sirey, Jurisprudence, 1952. 11.151. 
France, Tribunal de Perpignan, December 6, 1951. 


When sued by an Andorran subject domiciled in Andorra, defendant 
interposed the objection that plaintiff should as a foreigner furnish se- 
curity for costs. Rejecting this objection, the court said in part: 


Andorra is not a foreign state; it is not even a sovereign state having 
the power to conclude diplomatic conventions. 

Andorra is a principality of which the co-prince is the Chief of the 
French State, President of the French Republic. It is in law, as in 
fact, under the protectorate of France. 

Judgments rendered by French courts in penal matters may be exe- 
cuted in Andorra without need to resort to the procedure of extradition. 
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. . The superior court of Andorra, where only French judges sit 
and which sits at Perpignan, renders judgments of last resort . . . in 
the name of the President of the French Republic, who is at the same 
time co-prince of Andorra, and who causes to be carried out in this 
latter capacity the decisions made in his name in the former capacity. 


Although the French Prefect of Pyrénées-Orientales, permanent French 
Delegate for Andorra, informed the court that Andorran nationals came 
to France with passports granted by Andorran officials and visas issued 
by French officials, permitting them to dispense with the identity cards 
required of aliens in France and letting them engage in France in any 
sort of employment or profession, the Delegate explained that ‘‘passport’’ 
was an inaccurate term, since ‘‘only nationals of a sovereign state can 
have the benefit of a national passport.’’ He pointed out that ‘‘ Andorrans 
enjoy in foreign countries French diplomatic and consular protection’’; 
and that in France ‘‘they cannot therefore be assimilated to aliens but 
ought to be considered as French protégés.’’ 

The court appeared to accept these views of the Delegate, and added 
that even if Andorra were considered a foreign country, the principle of 
legislative reciprocity freed Andorrans from the requirement of giving 
security for costs, since this was not required of foreigners bringing cases 
before Andorran courts. 


AMERICAN CASES ON NATIONALITY AND ALIENS’ RiGcuts? 


In U. S. ex rel. Jaegeler v. Carusi, 342 U. S. 347, 72 S. Ct. 326 (Jan. 28, 
1952), the ending of the war with Germany, through the Joint Resolution 
approved Oct. 19, 1951, was held to terminate the right of the Attorney 
General to intern or cause the removal of a German national under the 
Alien Enemy Act of 1790 (50 U.S.C. §21). Carlson v. Landon, 342 U. S. 
524, 72 S. Ct. 525 (March 10, 1952), held that aliens in custody for de- 
portation under the Internal Security Act of 1950 were not entitled to bail. 
U. 8. v. Spector, 343 U. S. 169, 72 S. Ct. 591 (April 7, 1952), upheld and 
applied the provision of that Act requiring an alien to take steps to depart 
when a deportation order is issued, or be criminally responsible.? In U. 8. 
ex rel. Mezei v. Shaughnessy, 195 F. (2d) 964 (2d Cir., March 20, 1952), 
an alien was freed from custody when the states to which his deportation 
was attempted refused to receive him. Im several cases there was in- 
volved discretionary power to suspend deportation.® 


1 Although such cases do not, strictly speaking, usually involve any application of 
international law, the interest of international lawyers in cases concerning nationality, 
naturalization, expatriation, exclusion and deportation of aliens, etc., and the intimate 
connection of these problems with international law, seems sufficient to justify some 
mention of them here from time to time. 

2 Sustaining a conviction for unlawful re-entry after deportation, see Lazarescu v. 
United States, 199 F. (2d) 898 (4th Cir., Nov. 10, 1952). 

8 Enjoining deportation to South Korea because evidence did not sustain the findings 
of the Commissioner of Immigration and Naturalization, and of the Attorney General, 
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In Harisiades v. Shaughnessy, 342 U. S. 580, 72 S. Ct. 512 (March 10, 
1952), the Court held that legally resident aliens might lawfully be de- 
ported because of membership in the Communist Party terminating prior 
to the Alien Registration Act of 1940, rejecting the contentions that this 
would deprive of due process of law, or abridge freedom of speech and 
assembly, or be an invalid ez post facto law.* In this case Justice Jackson 
said of the status of aliens: 


So long as one thus perpetuates a dual status as an American in- 
habitant but foreign citizen, he may derive advantages from two 
sources of law—American and international. He may claim protec- 
tion against our Government unavailable to the citizen. As an alien 
he retains a claim upon the state of his citizenship to diplomatic inter- 
vention on his behalf, a patronage often of considerable value. The 
state of origin of each of these aliens could presently enter diplomatic 
remonstrances against these deportations if they were inconsistent with 
international law, the prevailing custom among nations, or their own 


practices. 


Under our law, the alien in several respects stands on an equal 
footing with citizens, but in others has never been conceded a legal 
parity with the citizen. Most importantly, to protract this ambiguous 
status within this country is not his right but is a matter of permission 
and tolerance. The Government’s power to terminate its hospitality 
has been asserted and sustained by this Court since the question first 
arose. 


That aliens remain vulnerable to expulsion after long residence is 
a practice that bristles with severities. But it is a weapon of defense 
and reprisal confirmed by international law as a power inherent in 
every sovereign state.® 


that petitioner would not be subjected to physical persecution if deported thither, see 
Sang Ryup Park v. Barber, 107 F. Supp. 603, 605 (N. D. Calif. May 9 and Aug. 19, 
1952). To like effect, see U. S. ex rel. Watts v. Shaughnessy, 107 F. Supp. 613 
(8S. D. N. Y. Sept. 18, 1952), involving deportation to Spain. Evidence sustained the 
finding of no danger of persecution in Yugoslavia, in U. S. ex rel. Nereo Dolenz v. 
Shaughnessy, 107 F. Supp. 611 (8S.D.N.Y. July 9, 1952). Also involving discretionary 
suspension of deportation, see Arakas v. Zimmerman, 200 F.(2d) 322 (3rd Cir. Dee. 4, 
1952); U. S. ex rel. Kaloudis v. Shaughnessy, 106 F. Supp. 483 (8.D.N.Y. May 21, 
1952); U. S. ex. rel. Strauber v. Shaughnessy, 107 F. Supp. 399 (S.D.N.Y. Sept. 23, 
1952) ; Chavez v. McGranery, 108 F. Supp. 255 (S. D. Calif. Oct. 31, 1952). 

* Deportation of former Communists was upheld in Martinez v. Neely, 197 F. (2d) 
462 (7th Cir. May 21, 1952); and Latva v. Nicolls, 106 F. Supp. 658 (Mass., Aug. 6, 
1952). 

5 Problems of deportation procedure and procedure to review deportation orders were 
involved in Sardo v. McGrath, 196 F. (2d) 20 (Dist. Col. Jan. 31, 1952); Bogiatzis v. 
Hall, 195 F. (2d) 661 (4th Cir. Apr. 3, 1952); U. 8. ex rel. Catalano v. Shaughnessy, 
197 F. (2d) 65 (2d Cir., May 27, 1952); U. 8. ex rel. Dolenz v. Shaughnessy, 200 F. 
(2d) 288 (2d Cir. Dee. 5, 1952); Belizaro v. Zimmerman, 200 F. (2d) 282 (3rd. Cir., 
Dec. 8, 1952); Birns v. Commissioner, 103 F. Supp. 180 (N. D. Ohio, Feb. 13, 1952); 
U. 8. ex rel. Chen Ping Zee v. Shaughnessy, 107 F. Supp. 607 (S.D.N.Y., Mar. 18, 1952) ; 
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There were few cases on exclusion or admission of aliens of particular 
note for the JouRNAL.* A seaman born in the Philippines in 1914, who 
had been admitted to Hawaii for permanent residence in 1931 but excluded 
from the continental United States for entry as a stowaway in 1935, had 
escaped and entered the United States illegally, remaining there except 
while serving on American vessels as a seaman. He was detained for 
illegal entry in 1947 and ordered deported; but he was held to have be- 
come a lawful non-quota immigrant by the Philippine Trade Act of 1946 
(60 Stat. 141), as an American national of Philippine origin who had had 
three years’ actual residence in the United States during the 42-month 
period ending Nov. 30, 1941, whether that actual residence was lawful or 
not.?. The Chinese wife of an American citizen, held at Ellis Island for 
examination for four months without being informed as to the basis of her 
detention or suspicions against her, was released on bond, the court saying 
that to ‘‘permit her continued detention under the present circumstances 
and without a hearing comes close to those concepts of state power which 
are abhorrent to our way of life.’’® 

In Bauer v. Acheson, 106 F. Supp. 445 (Dist. Col., July 9, 1952), a three- 
judge court ruled that the Secretary of State acted without authority of 
law in revoking an American passport without notice and hearing.’ 

Turning to acquisition of citizenship, naturalization was granted Chinese 
persons who had come to the United States as minor children of ‘‘treaty 
merchants,’’ this satisfying the lawful residence requirements.’® Naturali- 


U. S. ex rel. Rowoldt v. Shrode, 103 F. Supp. 752 (Minn., Apr. 2, 1952); Ex parte 
Rogers, 104 F. Supp. 393 (Guam, May 9, 1952); Alves v. Shaughnessy, 107 F. Supp. 
443 (S.D.N.Y. Sept. 23, 1952). 

6The admissibility of an immigrant convicted of crime involving moral turpitude 
but pardoned, was at stake in Sohaiby v. Savoretti, 195 F. (2d) 139 (5th Cir., March 
22,1952). A Spanish Communist punished for entering the United States as a stowaway 
could be sent back to Spain and as an excluded alien had no right to pick an alternative 
destination as would a deportee, U. 8. ex rel. Camezon v. District Director, 105 F. Supp. 
32 (S.D.N.Y., Apr. 22, 1952). Also involving exclusion of an alien Communist, see 
U. S. ex rel. James v. Shaughnessy, 107 F. Supp. 280 (S.D.N.Y., Sept. 26, 1952). 

7 Barber v. Varleta, 199 F. (2d) 419 (9th Cir., Oct. 7, 1952). 

8U. 8. ex rel. Lee Tiel Seem v. Shaughnessy, 104 F. Supp. 819 (S.D.N.Y., May 24, 
1952). Also involving detention of aliens, see U. 8. Lines v. Shaughnessy, 195 F. (2d) 
385 (2nd Cir., Mar. 17, 1952); U. 8. ex rel. Keng Ho Chang v. Shaughnessy, 105 F. 
Supp. 22 (S.D.N.Y., May 12, 1952). On exclusion, see also Tom We Shung v. McGrath, 
103 F. Supp. 507 (Dist. Col., Feb. 27, 1952). 

® Procedural questions relating to proceedings for declarations that persons are 
American citizens were dealt with in Wong Wing Woo v. McGrath, 196 F. (2d) 120 
(9th Cir., Feb. 14, 1952); Lee Hung v. Acheson, 103 F. Supp. 35 (Nev., Jan. 28, 
1952); Seott v. McGrath, 104 F. Supp. 267 (E.D.N.Y., Apr. 11, 1952); U. 8. ex rel. 
Soo Hoo Chew Yee v. Shaughnessy, 104 F. Supp. 425 (8.D.N.Y., Apr. 26, 1952); Lee 
Pong Tai v. Acheson, 104 F. Supp. 503 (E.D. Pa., Apr. 30, 1952); Yee Gwing Mee ». 
Acheson, 108 F. Supp. 502 (N.D. Calif., Sept. 5, 1952). 

10U. 8. v. Yin Liu, 190 F. (2d) 400 (2d Cir., July 10, 1951); Petition of Moy Jeung 
Dun, 101 F. Supp. 203 (N. J., Nov. 28, 1951). See, however, U. 8. v. Kwan Shun Yue, 
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zation was denied persons who as neutral aliens had sought draft exemption 
during the war,*! to a man who lacked ‘‘good moral character’’ in that he 
had deserted his wife in Italy in 1929 and had come to the United States 
where he had lived for 20 years with a woman not divorced though sepa- 
rated from her husband,’” and to an atheist who refused to take the pre- 
scribed oath of allegiance but was willing to ‘‘declare and affirm in honor 
and sincerity’’ his allegiance.** 

Under the 1934 statute, 48 Stat. 797, a child was naturalized through his 
father’s naturalization while he was a minor, when the child came to the 
United States as a minor but was over 21 when his five years’ residence 
in the United States was completed.** 

In Bindczyck v. Finucane, 342 U. 8. 76, 72 8. Ct. 130 (Nov. 26, 1951), it 
was held that a State court could not cancel a naturalization decree it had 
granted merely through its power to revoke its own judgment; section 338 
of the 1940 Nationality Act provided the sole means for revocation of 
naturalization. Naturalization was canceled for fraud where an Italian 
was naturalized June 13, 1932, and left for Italy in November, 1932, never 
returning to the United States; *° as well as in cases where the naturalized 
person had previously been a Communist Party member.*® 

In Mandoli v. Acheson, 344 U. S. 133, 73 S. Ct. 185 (Nov. 24, 1952), 
an American-born son of Italian parents who went to Italy with his parents 
as a baby and lived there until long after reaching 21, was held not to have 
lost his American citizenship by prolonged residence abroad in a state of 
which he was also a national.‘? Holding that a native-born citizen was not 
required to elect American citizenship upon attaining his majority in order 
to keep it, Justice Jackson pointed out that when the 1907 Nationality Act 
was adopted the special citizenship board recommended to Congress that 
it provide that expatriation be assumed as to any citizen who became 
domiciled in a foreign state. He said: 


194 F, (2d) 225 (9th Cir., Jan. 28, 1952), contra, on grounds petitioner had not been 
admitted to the United States as an ‘‘immigrant.’’ 

11 Application of Mannerfried, 101 F. Supp. 446 (S.D.N.Y., Nov. 29, 1951), Swedish 
national; Petition of Dweck, 106 F. Supp. 169 (E.D.N.Y., Mar. 29, 1952), Syria a 
‘*neutral state’’ in 1943; In re Molo, 107 F. Supp. 137 (S.D.N.Y., June 3, 1943), 
Iran ‘‘neutral’’ on June 21, 1943. 

12In re Anzalone, 107 F. Supp. 770 (N. J., Oct. 10, 1952). 

13 Petition of Plywacki, 107 F. Supp. 593 (Hawaii, Oct. 17, 1952). 

14 Acheson v. Albert, 195 F. (2d) 573 (Dist. Col., Mar. 20, 1952). 

15U. S. v. Pecora, 105 F. Supp. 559 (W.D. Pa., June 11, 1952). 

16U. 8. v. Sweet, 106 F. Supp. 634 (E.D. Mich., Aug. 8, 1952); U. 8. v. Chomiak, 
108 F. Supp. 527 (E.D. Mich., Nov. 18, 1952). Affirming a conviction for conspiracy 
to fraudulently secure naturalization, see Bridges v. U. S8., 199 F. (2d) 811, 845 (9th 
Cir., Sept. 6, 1952). 

17 No expatriation resulted from his service in the Italian Army, in view of the 
Attorney General’s ruling that such service could ‘‘only be regarded as having been 
taken under legal compulsion amounting to duress.’’ 41 Op. Atty. Gen., Op. No. 16. 
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. . . Congress, however, instead of accepting this broad doctrine of ex- 
patriation, by the Act of 1907 limited the presumption of expatriation 
from foreign residence to the case of naturalized but not of native-born 
citizens. 

If petitioner, when he became of full age in 1928, were under a statu- 
tory duty to make an election and to return to this country for perma- 
nent residence if he elected United States citizenship, that duty must 
result from the 1907 Act then applicable. In the light of the fore- 
going history, we can find no such obligation imposed by that Act; 
indeed, it would appear that the proposal to impose that duty was 
deliberately rejected. 

The Nationality Act of 1940, though not controlling here, shows the 
consistency of Congressional policy not to subject a citizen by birth to 
the burden and hazard of election at majority. 


Pointing to the rejection by Congress of the State Department proposal 
that the 1940 Act should provide for an election and return to the United 
States if an American-born dual national were taken as a minor to the other 
country of nationality, he added: 


We find no warrant in the statutes for concluding that petitioner 
has suffered expatriation. And, since Congress has prescribed a law 
for this situation, we think the dignity of citizenship which the Con- 
stitution confers as a birthright upon every person born within its 
protection is not to be withdrawn or extinguished by the courts except 
pursuant to a clear statutory mandate.** 


The courts followed the statutes closely in holding American citizenship 
lost by voting in a foreign state’s elections*® unless duress to vote is 


18 Justices Douglas, Minton, Reed and Clark dissented, holding that expatriation re- 
sulted from taking an oath to the Italian King and serving in the Italian Army in 1931, 
which they regarded as voluntary service. 

In Mastrocola v. Acheson, 105 F. Supp. 580 (S.D.N.Y., June 17, 1952), the American- 
born children of Italian parents who went to Italy with their parents as minors and 
remained long after reaching 21 were held to have lost American citizenship for failure 
to return within a reasonable time, or within the 2-year period after the 1940 Nationality 
Act went into force, Judge Kaufman saying: ‘‘ Failure of a dual national to return 
to the United States after attaining majority is an abandonment of American citizen- 
ship.’’ In Gualco v. Acheson, 106 F. Supp. 760 (N.D. Calif., July 29, 1952), two Ameri- 
cean-born children of American parents went to Italy as minors and stayed after reaching 
23; American citizenship was not lost by the one who showed that his stay in Italy 
was involuntary; but the other child was deemed expatriated, as his acts showed 
voluntary assumption of Italian citizenship. In Segreti v. Acheson, 195 F. (2d) 205 
(Dist. Col., Mar. 20, 1952), a child born abroad of an Italian who had been naturalized 
in the United States but who had reacquired Italian citizenship by living in Italy, was 
held to have lost American citizenship by making no effort to come to the United States 
for 13 years after reaching the age of 21, although he had spent a year in this 
country when 17. 

19 Acheson v. Droesse, 197 F. (2d) 574 (Dist. Col., Jan. 10, 1952), where the case 
was dismissed as moot because nationality had been restored by a private law; Acheson 
v. Wohlmuth, 196 F. (2d) 866 (Dist. Col., Apr. 24, 1952); Seavone v. Acheson, 103 F. 
Supp. 59 (S.D.N.Y., Feb. 21, 1952); Perri v. Acheson, 105 F. Supp. 434 (N. J., June 17, 
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shown,”° by an oath of allegiance to a foreign country, even though signed 
in a foreign language not understood by the signer; ** or by foreign military 
service,? particularly where combined with an oath of allegiance.** Ex- 
patriation did not result from involuntary military service,** nor from 
service as a minor in the Italian Army followed by service in the ‘‘ Black 
Shirt’’ militia and as an army reservist after unsuccessful attempts to get 
an American passport,” nor from foreign government employment whep 
it was not proved that only nationals of that foreign state were eligible 
for the jobs in question.”® 

An American-born son of Japanese parents, who went to Japan in 1939 
to study and who was allowed by Japanese authorities to renounce his 
Japanese citizenship in September, 1941, was held to have become ex- 
patriated by ‘‘voluntary naturalization in a foreign state’’ when in 


1952), where the individual had also served in the Italian Army against the United 
States. In Nieto v. McGrath, 108 F. Supp. 150 (S.D. Tex., Mar. 31, 1951), and Martinez 
v. McGrath, 108 F. Supp. 155 (S.D. Tex., Oct. 29, 1952), Judge Allred held that ad- 
missions of having voted in Mexican elections were insufficient evidence to sustain 
expatriation, in view of the individuals’ limited education and poor ability to use 
English when subjected to the questioning which elicited such admissions. 

In Acheson v. Wohlmuth, supra, Judge Washington said of the contention that an 
election in Germany was not in ‘‘a foreign state’’ nor an ‘‘election’’ since subject 
to veto by the American military commander: 

‘*Whether Germany in 1946 was a ‘state’ in the fullest sense of that word, or in the 
sense in which the term is used in international law generally, is an inquiry we need 
not here pursue. The determinative question is whether it remained a state within the 
meaning of the Nationality Act of 1940. Thus we inquire, not whether Germany was 
sut juris among the nations of the world, but whether it was a polity capable of com- 
manding an allegiance inconsistent with allegiance to the United States. . 

‘*The election . . . was the basic step toward the restoration of organized government 
of, by and for the German people. As such, regardless of the fact that it was con- 
ducted under American auspices, in an area occupied by the American armed forces, 
and subject to American veto, it was a ‘political election in a foreign state’ within 
the meaning of the statute.’’ 

20 Furono v. Acheson, 106 F. Supp. 775 (N.D. Calif., July 24, 1952). Im Acheson 
v. Wohlmuth, supra, the case was remanded for further evidence concerning duress. 

21 Revedin v. Acheson, 194 F. (2d) 482 (2d Cir., Feb. 8, 1952). 

22 Perri v. Acheson, 105 F. Supp. 434 (N. J., June 17, 1952); Monaco v. Acheson, 
105 F. Supp. 739 (S.D.N.Y., June 17, 1952). 

23Grassi v. Acheson, 101 F. Supp. 431 (Dist. Col., Nov. 27, 1951); Mazza v. 
Acheson, 104 F, Supp. 157 (N.D. Calif., Apr. 21, 1952). In the latter case, although 
entry into the Italian Army and the oath of allegiance took place before the age of 
21, expatriation resulted from remaining in the army after that time. 

*#Mandoli v. Acheson, 344 U. 8. 133, 73 S. Ct. 135 (Nov. 24, 1952); Shigenori 
Morizumi v. Acheson, 101 F. Supp. 976 (N.D. Calif., Dee. 14, 1951); Noboru Kanbara 
v. Acheson, 103 F. Supp. 565 (S.D. Calif., Jan. 30, 1952); Paracchini v. McGrath, 103 
F. Supp. 184 (S.D.N.Y., Feb. 19, 1952). 

25 DiGirolamo v. Acheson, 101 F. Supp. 380 (Dist. Col., Dec. 7, 1951). 

6 Naito v. Acheson, 106 F. Supp. 770 (S.D. Calif., July 24, 1952) ; Furono v. Acheson, 
106 F. Supp. 775 (8.D. Calif., July 24, 1952). 


338 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


1943 he asked for and recovered Japanese nationality, claiming he needed 
this in order to work or marry in Japan during the war.”’ An Italian 
who was naturalized in the United States in 1917, returned to Italy in 
1919, and was a Fascist Party member in Italy from 1923 to 1945, was 
held to have lost American citizenship by reacquiring Italian citizen- 
ship, the court saying there was ‘‘no better way ... to evidence an 
intention to acquire national citizenship ... than joining the Fascist 
Party in the days of its infancy.’’** However, a Canadian-born natural- 
ized American citizen who returned to Canada after her husband’s death, 
in order to care for her aged and ill mother, coming back to the United 
States for short periods whenever she could and in no case staying longer 
than 18 months in Canada, was held not to have lost American citizenship 
by three years’ residence in the country of which she was formerly a 
national, the Canadian stay being ‘‘legally involuntary.’’ *° 
27 Fukumoto v. Acheson, 105 F. Supp. 1 (Hawaii, June 10, 1952). 


28 Barsanti v. Acheson, 103 F. Supp. 1011 (Mass., Mar. 28, 1952). 
29 Ryckman v. Acheson, 106 F. Supp. 739 (8.D. Tex., Mar. 27, 1952). 
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The Case Law of the International Court. A Repertoire of the Judg- 
ments, Advisory Opinions and Orders of the Permanent Court of Inter- 
national Justice and of the International Court of Justice. By Edvard 
Hambro. Leyden: A. W. Sijthoff, 1952. pp. viii, 700. Index. FI. 42.50. 


The Registrar of the International Court of Justice in this bilingual 
volume sorts out the substance of 79 judgments and advisory opinions (48 
orders yield nothing) and has equipped the quotations with an adequate 
technical index. Specifically, 511 quotations on 423 pages of 10-point 
leaded text are covered by 115 pages of 8-point, double-column index, which 
proportion ought to make the volume exceedingly convenient. The com- 
ments of the Court—the two are really one—extend from July 31, 1922, to 
December 20, 1951, the first 30 years of true international jurisprudence. 

Mr. Hambro arranges his excerpts from the Court’s pronouncements 
(he disregards dissenting and individual opinions) in four parts: Sources 
of International Law (107 excerpts), Persons in International Law and 
their Attributions (246 excerpts), The Peaceful Settlement of Disputes 
(152 excerpts), and Conflicts, War, Neutrality (6 excerpts). Character- 
istics, qualities, and powers of states have received most of the attention 
of the Court. International organizations, procedures of peaceful settle- 
ment, corporate and real persons in international law, and the interpre- 
tation of treaties have called for voluminous rulings. The delicate job 
of placing excerpts in an analytical arrangement has been expertly done, 
and the numerous cross-references under the sub-headings integrate the 
material as a whole. 

The compiler warns that his work must be used with caution, and that 
the selection of a quotation does not absolve one from examining it in its 
context and even with reference to the pleadings and oral arguments, of 
which there are 48,000 pages as contrasted with 2,240 pages of decisions 
(1,540 pages being individual or dissenting opinions not quoted). The 
effort to make this digest accurate is illustrated by the indication with each 
quotation whether French or English is the authoritative text. 

As a book of case law the volume is excellently done. That it covers only 
a fraction of the whole field of international law, and that fraction spottily, 
must be ascribed to the lack of cases involving a wider range of legal 
questions. Throughout its existence the Court in its two forms has prop- 
erly hewn close to the line of the question put to it. Its pronouncements 
have been almost devoid of mere obiter dicta, as is natural in collegial 
decisions. These, therefore, consist of ratio decidendi and the dispositif, 


the ruling on the specific point at issue. 
339 
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This book follows the practice of counsel, courts, and treatise-writers in 
spreading upon the record selected pieces of the ratio decidendi, and never 
once attempts to set forth what the Court actually and specifically decided. 
It is possible to do both. The Anglo-Norwegian Fisheries Case is dis- 
tributed here under State Practice (pp. 102-107) and Territorial Waters 
(pp. 124-149), the actual issue being whether the Norwegian decree of 
July 12, 1935, violated international law in excluding British fishermen 
from certain waters. All the reasoning related to fishing rights as distinct 
from ordinary territorial water jurisdiction and high sea limits. The 
dispositif declared the decree and its base lines delimiting a fishing zone 
‘‘not contrary to international law’’ because of geographical character- 
istics, historical practice in delimitation, and notoriety of the Norwegian 
practice. Each condition is set forth in quotations which stand unmodified 
by the prime fact that only use of the waters for domestic fishing rights 
was involved. The Court, however, more often than other tribunals, states 
its conclusion in its reasoning and only repeats it in the dispositif. But 
the line between what the Court thinks and what it decides remains blurred. 

The bibliography of 1,725 items is selected from the lists published in 
the Annual Reports of the Permanent Court of International Justice and 
the Yearbooks of the International Court of Justice, on which 390 titles are 


exhibited. 
Denys P. Myers 


The International Court of Justice: Its Role in the Maintenance of Inter- 
national Peace and Security. By Oliver J. Lissitzyn. Foreword by H. 
Lauterpacht. New York: Carnegie Endowment for International Peace, 
1951. pp. xvi, 118. $1.75. 


In this tightly compressed and thought-provoking little book, sixth in 
a series of United Nations Studies published by the Carnegie Endowment 
for International Peace, Professor Lissitzyn seeks to appraise the réle of 
the International Court of Justice ‘‘as an instrument for the maintenance 
of international peace and security.’’ Taking the maintenance of inter- 
national peace and security as the principal function of the United Nations, 
Professor Lissitzyn organizes the ‘‘means’’ by which this end is sought into 
three interrelated ‘‘categories’’: (1) the ‘‘creation and maintenance of 
conditions conducive to peaceful relations among states and to a general 
feeling of security’’; (2) ‘‘peaceful settlement or adjustment of disputes 
and situations likely to disturb friendly relations between states’’; and (3) 
“effective action to prevent or suppress breaches of the peace’’ (p. 3). 
With respect to each of these ‘‘means,’’ the author reviews, with a detailed 
analysis of decisions and factors affecting decision, the performance and 
promise of the Court, treating the old and new courts as one continuous 


institution. 
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The contribution of the Court to ‘‘conditions conducive to peaceful re- 
lations among states’’ is found in its ‘‘development’’ of international law. 
International law is conceived as the ‘‘pattern of standards of conduct 
generally recognized by modern states as governing their mutual relations’’ 
(p. 4), and its primary function, as in any system of law, is not merely to 
provide ‘‘rules for the settlement of disputes,’’ but also ‘‘to prescribe and 
enforce standards of conduct deemed to be necessary or conducive to the 
preservation and advancement of the community’’ (p. 6). In the absence 
of a world legislature there is need for courts to take initiative in ‘‘exposing 
deficiencies’’ in existing standards and in formulating new standards. 
Many factors have made the International Court of Justice an effective 
instrument for such development of international law and the Court’s con- 
tributions to many fields are recited (p. 25). The cases on Reparations for 
Injuries Suffered in the Service of the United Nations and the Corfu Chan- 
nel are emphasized as particularly happy examples. Despite many well- 
known factors limiting ‘‘performance of the Court’s law-developing 
function,’’ it is affirmed that this has perhaps been its ‘‘greatest con- 
tribution’’ to peace and that ‘‘the creation and successful functioning of 
a standing international tribunal has introduced a new and potentially 
powerful factor in the shaping of international law’’ (pp. 3, 38). 

The réle of the Court in the peaceful settlement of disputes is presented 
as modest. The Court has advantages over arbitral tribunals both in ‘‘the 
standards and techniques applied in the settlement of disputes’’ and in 
“organization, composition and facilities’’ (p. 43). In applying the 
standards and techniques of international law the Court fulfills ‘‘ reasonable 
expectations’’ and is ‘‘thus conducive to stability and security’’ (p. 44). 
The procedures, composition, continuous functioning, and facilities of the 
Court give the international community confidence in ‘‘the impartiality, 
thoroughness, and ability with which it performs its tasks’’ (p. 48). A 
review of the cases shows that the Court has been helpful, in both ‘‘con- 
tentious’’ and ‘‘advisory’’ proceedings, in the settlement of disputes with 
a large admixture of ‘‘political’’ elements. It must be recognized, how- 
ever, that, with its present bases of jurisdiction, the Court can be helpful 
only in the solution of such conflicts as the parties are willing to have termi- 
nated by judicial techniques. In the world community, as in other com- 
munities, there remain ‘‘areas of interest’’ in which conflicts can be ‘‘settled 
only by the matching of economic and political strength’’ (p. 72). In 
addition, the réle of the Court is further weakened by the inadequate 
development of international law and ‘‘by the absence of organized enforce- 
ment of the law by superior power’’ (p. 73). The ‘‘effective adjudication 
of international disputes on an obligatory basis’’ must await ‘‘the develop- 
ment of a sentiment of world community’’ and ‘‘the gradual transference 
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of effective power and authority over individuals from the governments of 
particular states to a supranational agency’’ (pp. 101, 102). 

With respect to the ‘‘enforcement of peace,’’ Professor Lissitzyn finds 
that the Court has little present réle or future potentiality. Though he 
recommends ‘‘serious attention’’ for proposals ‘‘which favor judicial re- 
view of the actions of the political organs of the United Nations,’’ he doubts 
the merit of proposals ‘‘which envisage a system of world security based 
on judicial determinations of breaches of the law’’ (pp. 103, 104). The 
‘‘eommunity of states,’’ in its present development, is not comparable to 
‘‘eommunities of individuals organized into states’’; there is too little 
‘common understanding of what is forbidden’’; and it is too difficult to 
apply coercion to political entities, as contrasted with individuals (pp. 105, 
106). The contribution of the Court to the maintenance of international 
peace and security must, in sum, be largely confined to contributing to 
‘*the necessary shifts in primary allegiances and habits of thought’’ required 
for a deeper sentiment of world community (p. 109). 

Professor Lissitzyn has given us a very sane and balanced book, in- 
formative and stimulating for beginner and initiated alike, and justifying 
in considerable measure, despite its pessimism on major problems, Pro- 
fessor Lauterpacht’s Foreword appraisal that the Court has probably 
‘*proved the most successful institution of the United Nations.’’ It is 
perhaps too much to ask for more. One senses, however, that Professor 
Lissitzyn might some day do more. In his text (p. 58) he recognizes that 
law is properly conceived as ‘‘the formalized expression of the long-range 
policy’’ of participants in a community process, and in footnotes and text 
he recognizes that there are participants in the world power process other 
than nation-states. His threefold categorization of the ‘‘means’’ by which 
international peace and security are sought is much too mechanical and 
simple a device to catch the rich variety of institutional practice by which 
the many participants (individuals, nation-states, international govern- 
mental organizations, political parties, pressure groups, and private as- 
sociations) in the world power process formulate, prescribe, and apply 
policy for many objectives, all of which vitally affect ‘‘international peace 
and security.’’ Though, as Professor Lissitzyn insists, ‘‘no thorough study 
based on concrete historical data of the relation between international 
law and international politics has ever been made”’ (p. 3), it is to be hoped 
that he may eventually project his studies of the Court into this richer 
context and consider whether the opening of the Court to other partici- 
pants, and the devising of appropriate new sanctions, might not do much 
to enhance its potentialities for contributing to the major objective of the 


United Nations and all free peoples. 
Myres 8. McDovugau 
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The British Year Book of International Law, 1950. By Professor H. 
Lauterpacht (ed.). London, New York, Toronto: Oxford University 
Press, 1951 [1952]. pp. viii, 535. Index. $11.00. 


Since Professor H. Lauterpacht assumed the editorship of The British 
Year Book of International Law, with the assistance of a distinguished Edi- 
torial Committee, the volumes have moved on to new heights of interest 
and value each year. The stimulating impact of the contributions to the 
current volume again suggests the desirability of careful planning and 
editorial guidance in the preparation of quarterly journals as well as of 
yearbooks on international law. 

With this volume, the British Year Book initiates a feature devoted to 
‘*The Law and Procedure of the International Court of Justice,’’ by Mr. 
G. G. Fitzmaurice, Second Legal Adviser to the Foreign Office. The pur- 
pose is not to discuss the cases as such, but to present an analytical digest, 
with expository comment, of the jurisprudence of the Court. The author- 
ity of the Court in the field of international law justifies the presentation 
of its dicta and even of conclusions from the separate or dissenting 
opinions of individual judges as matters of general interest. Indeed, the 
actual decision of the Court on a narrow variation on the main theme is 
frequently of less general interest than the Court’s conception of the 
underlying principles of which it is making specific application. The study 
published in this volume on ‘‘General Principles and Substantive Law’’ 
indicates the wide range of the Court’s pronouncements. In succeeding 
volumes the Year Book will present materials from the Court’s juris- 
prudence on the interpretation of treaties and on the law and procedure 
of international organizations and tribunals. It is hoped that the accumu- 
lation of new materials will permit these articles to become a permanent 
feature of the Year Book. 

One of the most valuable services performed by the British Year Book 
lies in the cheerful way it goes about reassessing accepted principles or 
doctrinal disputes in the light of contemporary practice. Felice Morgen- 
stern discusses ‘‘Judicial Practice and the Supremacy of International 
Law’’; I. M. Sinclair, ‘‘Nationality of Claims: British Practice’’; D. H. N. 
Johnson, ‘‘ Acquisitive Prescription in International Law’’; D. P. O’Con- 
nell, ‘Economic Concessions in the Law of State Succession’’; G. P. Bar- 
ton, ‘‘Foreign Armed Forces: Immunity from Criminal Jurisdiction”’; 
Major R. R. Baxter, ‘‘The Duty of Obedience to the Belligerent Occupant’’ ; 
J. E. S. Faweett, ‘‘Some Foreign Effects of Nationalization of Property’’; 
and §. Rosenne, ‘‘The Effect of Change of Sovereignty upon Municipal 
Law.’’ 

Professor Lauterpacht contributes a characteristically thought-provoking 
article on ‘‘Sovereignty over Submarine Areas,’’ in which he concludes 
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that the nature of the jurisdiction which a state is entitled to assert over 
adjacent submarine areas is ‘‘sovereignty,’’ based upon customary inter- 
national law ‘‘initiated by the leading maritime Powers and acquiesced in 
by the generality of states.’’ His article was apparently written before 
the United Nations international Law Commission in its Draft Articles 
on the Continental Shelf and Related Subjects rejected the concept of 
sovereignty in relation to the submarine areas of the continental shelf. 

L. B. Schapiro presents an informative note on ‘‘The Limits of Russian 
Territorial Waters in the Baltic.’’ The ‘‘Immunity of Foreign States: 
The Practice of the French Courts”’ is discussed by C. J. Hamson, with the 
conclusion that ‘‘if regard is paid only to their actual decisions, French 
courts have very little departed from the classical principles of state im- 
munity’’ despite the views of certain French commentators. 

The 1950 British Year Book is an indispensable addition to a working 


library on international law. 
HERBERT W. Briaes 


Les Sources Actuelles d’un Droit International Médical. By Bernadette 
de Féligonde. Paris: Editions Internationales, 1952. pp. 152. Fr. 200. 


The evidence given before the Nuremberg Military Tribunal of the shock- 
ing misuse of medical practice in Germany during World War IT has led to 
a demand that the medical profession be regulated not only for its own 
protection but for the protection of persons of whatever allegiance. It is 
intended that an international medical code shall establish standards like 
those contained in the Hippocratic oath which shall give protection against 
the misuse of the medical profession by ruthless dictators. 

The present study is the result of the elaboration of a draft code to this 
end presented to a meeting of the International Committee on Military 
Medicine which met at Monaco in February, 1950, and of a subsequent 
meeting at Nice in April, 1951, looking toward the same end. At these 
meetings representatives of a large number of influential organizations, 
both medical and legal, explored the possibilities of such a code. 

The author has presented the legal bases already existing for undertaking 
such a project. She discusses its historical background and relevance of 
instruments such as the Geneva Conventions of August, 1949, the Genocide 
Convention, the Declaration of Human Rights and other documents. She 
maintains that the time is now ripe for advancing the movement before 
world opinion has become utterly callous to the cruelty wilfully practiced 
in time of war and to the effects of the new weapons of destruction now 
being forged by the mechanical and biologic sciences. 


ArTHour K. 
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The Continental Shelf. By M. W. Mouton. The Hague: Martinus Nijhoff, 
1952. pp. xi, 367. Appendix. Index. Gld. 24. 


The author of this study, which won the Grotius Prize of the Institute of 
International Law in 1952, is both a doctor of law and a captain in the 
Royal Netherlands Navy. As such, he brings to his subject an unusually 
appropriate combination of legal and nautical knowledge. The volume is 
essential reading for all persons interested in the legal problems of the 
continental shelf, and will be found to be a useful reference book because 
of its extensive citations of scientific works and state papers as well as of the 
writings of other commentators. 

The work is divided into six chapters, dealing respectively with the 
definition of the continental shelf, fisheries, the regime of the high seas and 
navigation, mineral resources, offshore drilling techniques, and a summary 
which recapitulates proposals for the future development of the shelf doc- 
trine. An appendix discusses events down to the summer of 1952. There 
is an exhaustive bibliography, covering materials in at least six languages, 
and a satisfactory index. 

Captain Mouton’s attitude on the subject of the continental shelf is that 
of a cautious progressive. He recognizes the need for rules of international 
law to govern this new field, but he is not convinced that the Truman proc- 
lamation of 1945 and the later actions of other states were effective to 
establish any such rules. He questions the validity of unilateral declara- 
tions as a source of international law, and urges the convening of an inter- 
national conference to establish generally acceptable principles. The pos- 
sibility that the increasing number of state actions, despite their many 
divergences, contain elements in common as to which they may be consid- 
ered to be evidence of a general practice coming to be accepted as law, is not 
discussed. 

Disagreeing with the views of the International Law Commission as well 
as with some of the more extravagant state claims, the author would limit 
the continental shelf doctrine to areas landward of the 100-fathom depth 
line, on the basis that this provides ample scope for any exploitation tech- 
nically possible in the foreseeable future. He would also confine claims 
only to the subsoil, assimilating the sea bed to the regime of the waters 
above it. An analysis of the fisheries question leads him convincingly to 
the conclusion, on biological as well as legal grounds, that fisheries should 
be dealt with independently of claims to the continental shelf. Less con- 
vincing, perhaps, is the conclusion that ordinarily rights of navigation 
Should receive precedence over rights of exploitation as being more im- 
portant to the general interest. 

The study is not, of course, without imperfections. At times the author’s 
penchant for digression and comment obscures the main line of his argu- 
ment. Again, the discussions of the doctrine of the freedom of the seas 
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and of the three-mile limit and other limits of territorial waters seem at 
once too long in relation to the main theme and too short for all they try 
to cover. On certain highly specialized questions with which he is not 
specially familiar, such as the controversy in the United States between 
the Federal Government and the States over the so-called ‘‘tidelands’’ and 
certain technical aspects of offshore oil operations, the author’s treatment 
leaves something to be desired. Yet these comparatively slight deficiencies 
should not be allowed to overshadow the substantial merit of the study. 


RicHArRD YOUNG 


La Plataforma Submarina y el Derecho Internacional. By J. L. de 
Azcarraga y de Bustamante. Madrid: Instituto Francisco de Vitoria, 
1952. pp. xvi, 317. Appendices. 


A Spanish jurist who is also a naval officer and professor of international 
law in the Spanish Naval War School, has given us a study which was 
awarded honorable mention for the Grotius Prize of the Institute of Inter- 
national Law in 1952. It is a competent and workmanlike study, attrac- 
tively printed and embellished by a number of maps and photographs. 
There is an excellent bibliography, but no index. An appendix containing 
texts or Spanish translations of thirty-one relevant documents, mostly of 
official origin, is a useful feature in view of the inaccessibility of many of 
the original sources. 

The author, after discussing technical concepts of the continental shelf 
and the existing law relating to marine areas, devotes some sixty-five pages 
to a review and critical analysis of state practice and the views of writers 
and scientific bodies working in international law. This comprehensive 
survey, done with accuracy and broad knowledge, is a valuable guide to the 
present state of affairs with respect to the continental shelf doctrine. The 
next sections, dealing with the construction of a continental shelf theory 
that will be both practicable and in harmony with the principles of inter- 
national law, move into more controversial territory. It is the author’s 
suggestion that the shelf should be regarded as a sort of ‘‘submarine hinter- 
land’’ or sphere of influence and interest, with respect to which the adjacent 
coastal state would be recognized as having certain prior and exclusive 
rights. This would accord, in his view, with the relationship in fact be- 
tween the shelf and the neighboring continent, and would by-pass some of 
the theoretical difficulties involved in applying to the shelf such concepts as 
effective occupation. To this ‘‘hinterland’’ area and its superjacent waters 
he would apply the general descriptive term ‘‘epijurisdictional (or ultra- 
jurisdictional) neritic zone (zona neritica epijurisdiccional) .’’ 

In framing proposals for the practical application of his theory, the 
author urges that it be coupled with a readjustment of existing rules with 
respect to territorial waters. He suggests that a state’s authority over both 
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sea bed and waters should be recognized internationally as extending 
twenty miles from low-water mark; and that if the 200-meter depth line 
lies beyond this limit, the coastal state should have the right to use and 
exploit the shelf up to that line but no farther. The convening of an 
international conference is proposed as the best method for establishing 
such general principles. The principles, it may be noted, are quite dif- 
ferent from those espoused by the United Nations International Law 
Commission, but are akin to certain proposals made by the French Branch 
of the International Law Association in 1950. 

It is to be regretted that nowhere does the author seem to deal squarely 
with the problem of fisheries in relation to the doctrine of the continental 
shelf. Although there are numerous passing references to fisheries, there 
is no direct examination of the important question whether the doctrine 
may suitably be applied to fishing rights or whether these may not be 
better regulated on some other basis. To compensate for this deficiency, 
however, there is an interesting discussion of the practical problem of 
delimiting general claims to submarine areas—a difficult and neglected 
aspect of the subject. 

RIcHARD YOUNG 


Hugo Grotius: Eine Biographische Skizze. By W. J. M. van Eysinga. 
With a Preface by Werner Kaegi. Basel: Benno Schwabe & Co., 1952. 
pp. 140. Sw. Fr. 9.50. 


This attractively printed German translation by Frau Plemp van Duive- 
land will make accessible to a wider circle of readers the excellent short 
biography of Grotius by Judge van Eysinga, Huigh de Groot: een Schets, 
which originally appeared in 1945 under the sponsorship of the Dutch 
Society for the Publication of Grotius on the three hundredth anniversary 
of the famous jurist’s death. 

Four chapters cover respectively ‘‘The First Twenty-four Years, 1583- 
1607’’; ‘‘Dutch Office-holder, 1607-1618’’; ‘‘Imprisonment and Exile, 
1618-1634’’ ; ‘‘Swedish Ambassador and End, 1634-1645.’’ The translator 
has appended (p. 137) a list of the principal writings of Grotius, and 
twenty-two notes briefly identifying historical and literary characters 
mentioned in the text. Van Eysinga’s preface is included, in which ref- 
erence is made to his Leyden colleague van Vollenhoven’s intention to write 
a life of Grotius. This plan was frustrated by van Vollenhoven’s death 
in 1933. 

Though compressed into less than 150 pages, and containing no notes or 
index, van Eysinga’s volume is very valuable. It gives a comprehensive 
understanding of the life and works of Grotius in the many fields of activity 
in which ‘‘the marvel of Holland’’ excelled. Not only does Judge van 
Eysinga treat the legal writings of Grotius (especially his contribution to 
international law) lucidly and authoritatively, but he portrays vividly the 
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time and place where Grotius lived, and colorfully recaptures the human 
significance of the personal emotions of Grotius as a scholar editing and 
expounding the classics and the Scriptures, as a lawyer, public official, 
diplomat, author, controversialist, and devout Christian seeking to unite 
the church, and as a patriot rejected by his own people and compelled to 
earn his bread in exile by serving a foreign queen. In these respects Judge 
van Eysinga’s book is superior to the rather lustreless biographies of Vree- 
land and Knight. Moreover, he makes use of the results of the Grotiana 
made available in recent years by the Society for the Publication of Grotius, 
in which he himself has played so active a réle. As Kaegi well states in 
the Preface (pp. 5-6), ‘‘the simplicity of his narrative conceals how great 
an amount of reflection, research, and critical investigation lies behind 
every sentence.’’ Few international lawyers today would have the ability 
or opportunity to digest the mass of material (much of it in Latin cor- 
respondence, Dutch archives, and the voluminous treatises written by 
Grotius) which has been utilized by the author of this slender volume; and 
all will be grateful to Judge van Eysinga for making available the fruit 
of his labors. 
EDWARD DUMBAULD 


The United Nations and Power Politics. By John MacLaurin. New York: 
Harper and Brothers (no date). pp. xiv, 468. Index. $5.00. 


According to the jacket of this book ‘‘John MacLaurin is the pen name 
of an eminent educator.’’ It is said that he has lectured on, and been an 
Educational Consultant to, the United Nations. No date is given by the 
publisher, but from comments in the text and occasional footnotes, it ap- 
pears that the book was written at the end of 1949 with notes added late 
in 1950. The author says it ‘‘is a book by a layman for laymen.’’ It is 
avowedly a protest against ‘‘the cold war.’’ The author explains, however, 
that he would leave the Soviet Government out of the picture since there 
is no chance of the book being read by citizens of the U.S.S.R., but cannot, 
‘*since the U.S.S.R. remains a tremendous fact on the world stage.’’ He 
asks that ‘‘predominant concern with Western policies’’ not be miscon- 
strued as ‘‘defense of the Politburo.’’ The author confesses his ‘‘approach 
to political problems is primarily moral.’’ The be fair to the author, these 
explanations in the Preface should be borne in mind, since the reader of 
the rest of the book would get the impression that the author agrees with 
practically all of the Soviet bloc’s stereotypes of denunciations of the 
Anglo-American imperialist aggressors,’’ despite occasional criticisms of 
Soviet action. The reviewer entirely disagrees with the author’s view that 
there is little to choose between the merits of the position of the U.S.S.R. and 
the United States in the present unhappy world situation, but has sought 
to limit his review to the author’s apparent effort to portray the réle of the 
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United Nations in international affairs. In the reviewer’s opinion, the 
author knows more about the former than the latter. 

The scheme of the book is to reveal the structure and function of the 
various organs of the United Nations by samples of their work. The 
author recognizes the danger of a ‘‘book of samples’’ but on the whole 
manages the device adroitly. Inevitably the lay reader will get incomplete 
and inaccurate impressions in some instances. The author warns against 
considering the United Nations ‘‘as a person”’ and treats it, quite properly, 
as the manifestation of the operations of the Member States and their 
governments. The United Nations’ corporate reality, however, emerges 
from time to time; this is especially true in the treatment of the Specialized 
Agencies. 

The factual material reveals abundant study of United Nations docu- 
ments, but is in several instances inaccurate and misleading, as particularly 
in the accounts of the Indonesian and Berlin Blockade cases. Many of the 
author’s interpretations are open to challenge, especially when by the aid 
of some press despatch, or perhaps by divine revelation, the author cate- 
gorically ascribes certain motives to the representatives of various countries. 
In the case of the United States and United Kingdom delegations, these 
motives are almost always bad. (Mrs. Roosevelt is an exception, but ap- 
parently even she occasionally had to yield to hypocritical advisers from 
the malevolent State Department.) Imaginary direct quotations of what 
some delegates might have said, heighten the dramatic effect if not the 
accuracy of some scenes. For a balanced presentation of United Nations 
activities, disproportionate space is devoted to such appealing topics as 
UNICEF and Michael Scott, but these sections are very readable. By the 
time one reaches Chapter IX on the trusteeship system and non-self gov- 
erning territories, one expects the author to be strongly anti-colonial. He 
properly points out many of the evils of colonial administration but does 
not mention the violent opposition of the anti-colonial governments to any 
United Nations discussion of the condition of millions of backward peoples 
in the independent states of Latin America, Asia and the Middle East, 
who are misruled by governing groups of ‘‘alien’’ races. He wrote, how- 
ever, before the fresh emphasis on this case of ‘‘the beam and the mote’’ 
during the Seventh Session of the General Assembly. 

Chapter X deals with ‘‘The International Court and the Reign of Law.”’ 
Like many laymen, the author assumes that such a dispute as that between 
Norway and the United Kingdom ‘‘would be quickly settled’’ if we only 
had ‘‘a clear body of law.’’ ‘‘As there is not,’’ says the author, ‘‘but 
there are many precedents in more or less similar cases, treaties, traditions 
and pronouncements, the Court will study the whole field and then come 
to its decision.’’ Even an ignorance of the historical development of inter- 
national law (as revealed on p. 407) should not prevent a thoughtful 
student of international affairs from avoiding a statement of this kind 
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through a little reflection about the nature of the judicial process in a 
national state with a highly developed legal system. 

One striking aspect of the United Nations which the author ignores is 
its comparability to national parliaments or legislatures. The comparison 
is instructive. Parallel readings from the Congressional Record and the 
verbatim records of the General Assembly (with appropriate footnotes) 
would, for example, afford insight into the procedural and oratorical ef- 
forts of United Nations delegates. Perhaps in time someone will write an 


illuminating book from that point of view. 
Pair C. JESSUP 


Le Droit de Veto dans l’Organisation des Nations Unies. By Georges Day. 
Paris: Editions A. Pedone, 1952. pp. iv, 244. 


It is easy to understand why this work was ‘‘crowned’’ by the Law Fac- 
ulty of the University of Paris. The author has treated the perplexing 
problem of the veto in the United Nations with keen insight and com- 
mendable objectivity. He points out that the so-called right of veto is 
not derived from any affirmative reference in the Charter. Indeed, the 
term is not to be found im verbo in Article 27, which requires that de- 
cisions of the Security Council on all matters except questions of procedure 
shall be made by an affirmative vote of seven members, including the con- 
curring votes of the permanent members. The author points out the dif- 
ference between the concept which the veto power signifies in countries 
having precedents of its exercise by the monarchy against the legislature 
and that of the qualified veto enjoyed by the executive in many countries 
of the New World. He maintains that there is a notable difference in the 
exercise of a veto against a decision already arrived at and the so-called veto 
in the Security Council where the absence of an affirmative vote by any 
permanent member prevents a decision from being taken. 

The author gives a detailed account of the negotiations which gave rise 
to the article, beginning with Dumbarton Oaks and continuing through 
Yalta to the San Francisco Peace Conference. He points out the position 
taken by the Great Powers and quotes Secretary of State Cordell Hull’s 
statement to members of the Conference to the effect that in his opinion 
Congress would not approve the establishment of an international organiza- 
tion without reserving a veto to any proposition requiring American partici- 
pation in the use of force or the application of other sanctions. The book 
gives an account of all of the principal questions since the ratification of the 
Charter upon which action by the Security Council has failed because of 
the affirmative vote of one or more of the permanent members. This repre- 
sents a valuable survey of experience under the Charter during the first six 
years of its existence. In this period, the veto was exercised fifty times, 
nearly always by the Soviet Union. The author presents a table of the 
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subject-matter in each of the cases; and in the most important ones, he 
describes the arguments of the delegates taking part in the debate. 

The author demonstrates that the veto is not a mere matter of consti- 
tutional structure, but a symptom of the underlying unwillingness of the 
Great Powers to admit the non-permanent members to equality of decision, 
and of the suspicions which prevail between some of the permanent mem- 
bers themselves. It is not the veto power itself which is to blame, but the 
use of it as a diplomatic weapon for political purposes. 

ArTHUR K. KUHN 


Foundations of World Organization: A Political and Cultural Appraisal. 
Edited by Lyman Bryson, Louis Finkelstein, Harold D. Lasswell, and 
R. M. MacIver. New York and London: Harper & Brothers, 1952. pp. 
xiv, 498. Appendix. Index. $4.00. 


This volume presents the forty-odd papers and memoranda considered at 
the Eleventh Conference on Science, Philosophy, and Religion held in New 
York City in September, 1950. Condensations of comments made at the 
conference upon some of the papers are also included. The book is organ- 
ized under five main headings: social forces for world organization, ex- 
perience of nongovernmental organizations in international co-operation, 
experience of governmental organizations in international co-operation, 
philosophical and religious bases for world organization, and general ob- 
servations. The papers are published not exactly as delivered, but as edited 
to conform with the general plan of the book. 

The papers and memoranda included in the book vary greatly in length, 
pretentiousness, and quality. Some, such as that by Karl W. Deutsch on 
‘Nationalism and the Social Scientists’’ (with an appendix), and by Gray 
L. Dorsey on ‘‘A Porch from Which to View World Organization,’’ are 
serious scholarly efforts to break new ground. Others, such as those by 
Arno G. Huth on ‘‘International Organizations and Conferences—Experi- 
ences and Lessons,’’ and by Otto Klineberg on ‘‘Some Experiences with 
International Organizations and International Conferences,’’ offer practi- 
cal wisdom. Still others, such as those by Michael A. Heilperin on ‘‘An 
Economist’s Views on International Organization,’’ and by Harold D. 
Lasswell on ‘‘Government Codperation ‘To Win the Peace’ ”’ (urging inter 
alia the development of a ‘‘paralysis’’ weapon which only temporarily dis- 
ables an opponent), project long-term policy. Many of the essays are, 
however, most casual and anecdotal. One cannot escape the feeling that 
the comment (p. 101) by one observer on one of the papers that ‘‘The 
preblem starts where Mr. ends’’ could be given wider application. 

Taken all together, the papers, memoranda, and comments do not add 
up to systematic and comprehensive treatment of the problems raised by 
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the title and organizational headings of the book. A fair number of the 
items are, however, suggestive and stimulative of further inquiry, and 
several may be of particular interest to the student of international law. 
Among the latter, in addition to some of the titles indicated above, may be 
mentioned the papers by Quincy Wright on ‘‘ Experience in Transnational 
Activities and Organizations’’; Oscar Jaszi on ‘‘ World Organization for 
Durable Peace’’; Kingsley Davis on ‘‘The Demographic Foundations of 
World Organization’’; Emory Ross on ‘‘Colonies and World Organization : 
Non-Governmental Responsibilities and Stimuli’’ (especially interesting 
and much commented on); Sigmund Timberg on ‘‘Corporate Techniques 
in International Administration—Small, Solid Steps to Peace’’; Charles 
Ascher on ‘‘Scientifie Study of the International Conference’’; Richard 
McKeon on ‘‘Knowledge and World Organization’’ (some account of dis- 
cussions of philosophical backgrounds of human rights proposals) ; Hans 
Morgenthau on ‘‘International Organization and Foreign Policy’’; and 
Royal M. Frye, ‘‘On a Unified Philosophy as One of the Foundations of 
World Organization.’’ Concluding papers by Royal M. Frye and Simon 
Greenberg review and summarize some of the findings of previous items. 
The latter suggests that the papers presented ‘‘demonstrate anew the ex- 
traordinary value inherent in approaching a problem from the point of 
view of the greatest possible number of different disciplines and varying 


experiences’’ (p. 435). 
Myres 8S. 


Politics, Trials and Errors. By the Right Honorable Lord Hankey. Chi- 
eago: Henry Regnery Co., 1950. pp. xiv, 150. Index. $2.50. 


This JOURNAL, in October, 1952, carried a review of a book by Viscount 
Maugham ;' Lord Hankey has written what may be regarded as a comple- 
mentary volume. The two make a strong case against the ‘‘ Nuremberg 
Principles.’’ Lord Hankey’s book is much more personal, even emotional; 
it consists largely of quotations of what he has said on previous occasions. 
It is not well organized, but the personal presentation makes an impact on 
the reader. Back in February, 1948, he had asked that the war trials be 
dropped. He devotes a chapter to condemnation of the policy of un- 
conditional surrender, as to which England was not consulted. A chapter 
on Norway indicates that England was as guilty of aggression there—if 
necessary war measures can be called aggression—as was Germany. He 
regards the Tokyo trials as unfair, and is particularly concerned with the 
fate of Shigemitsu. A final chapter summarizes his condemnations and 
demands a general amnesty. 

CLYDE EAGLETON 

1 This JournaL, Vol. 46 (1952), p. 761. 
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American Diplomatic and Consular Practice. (2nd ed.) By Graham H. 
Stuart. New York: Appleton-Century-Crofts, 1952. pp. xii, 478. Ap- 
pendix. Index. $6.50. 


The Administration of American Foreign Affairs. By James L. McCamy. 
New York: Alfred A. Knopf, 1950. pp. xiv + x, 364. Index. $4.00. 


The British Foreign Service. By Frank T. Ashton-Gwatkin. Syracuse: 
Syracuse University Press, 1950. pp. viii, 94. Appendices. $1.00. 


These three volumes deal with various aspects of foreign affairs and will 
be of interest to the general reader in the field as well as to the serious 
student in search of detailed information. Of the three works, Graham 
Stuart’s American Diplomatic and Consular Practice is the most general in 
scope. As the title suggests, it covers the broad field of diplomatic practice. 
It likewise includes a wealth of information on the social life of diplomats, 
their official contacts with the diplomatic corps and foreign offices, plus 
three full chapters on diplomatic duties of personnel. As in the case of 
the first edition, the author has enriched the text of the second edition with 
ancedotes and personal experiences of diplomats assigned to various world 
capitals. The portion covering consular practices is equally detailed. The 
chapter entitled ‘‘Consular Services to Nationals,’’ with a list of specific 
services rendered at one post, is but one example, and a subsequent chapter, 
‘Citizenship, Passport, and Visa Services,’’ another example, of very use- 
ful information topically presented. 

The author, an authority on the Department of State, has added to the 
second edition three chapters covering the operation and organization 
of the Department and another dealing with the American establishment 
at Paris, plus an analysis of the control of foreign relations in this country. 
Because of its specific content, its good index and topical table of contents, 
American Diplomacy and Consular Practice should become a ready refer- 
ence book in the field of diplomacy. 

The Administration of American Foreign Affairs by James L. McCamy 
will appeal to a more limited reading public. Professor McCamy, formerly 
an aide to executives in the Federal Government and an executive in the 
area of economic foreign relations, speaks authoritatively and eloquently for 
the administration of foreign affairs, and ‘‘the people who do the work, and 
the consequences of the work done by people in the organization.’’ He 
describes the réle of the Department of State from the beginning to the 
present, paying special attention to the various plans for reorganization 
developed in the decade just past. This analysis he has placed within the 
confines of one chapter entitled ‘‘The Department of State: Perennial 
Problem.’’ If this and the following chapter are read by the serious stu- 
dent along with those sections of Graham Stuart’s book touching on the 
Department of State, the student will have an exceptional grasp of the 
problem of this executive department. The charts, lists, and statistical 
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tables are most useful. As the author spent time abroad, visiting in the 
course of that time many of our missions, his observations concerning the 
Foreign Service are significant and should be studied by all persons con- 
templating a career in the United States Foreign Service. His analysis of 
the effects of faulty administration of foreign affairs and ‘‘what might 
be done to bring the administration of foreign affairs to a maturity equal 
to the stature of the nation in the world’’ merits thoughtful consideration. 

The pamphlet entitled The British Foreign Service is the work of Frank 
T. Ashton, a retired Assistant Under Secretary of the Foreign Office, who 
saw service as Consul, Second Secretary of the Foreign Office, then as First 
Secretary, subsequently as a member of such missions as the Disarmament 
Conference at Washington, the World Economic Conference at London, 
and the Runciman Mission to Czechoslovakia. Likewise he was Senior 
Inspector of Diplomatic Missions for a period of time. Out of this varied 
personal experience and observations he produced the published account 
of the organization of the British Foreign Service, including the Eden 
Reforms of 1948. Delivered as a series of four lectures at Syracuse Uni- 
versity in 1949, these are the work of a man who was both able and chose 
to tell the story of a department which ‘‘remains unknown to the general 
public and, for various reasons, very generally misunderstood.’’ Even the 
words ‘‘diplomacy’’ and ‘‘foreign policy”’’ are relatively new to the English 
vocabulary, as the author explains in his description of the British Foreign 
Service, its origin, organization, operation, and future. The reader should 
realize that this work covers operations and organization within the Foreign 
Office as well as in the field. It is invaluable for an understanding of recent 
developments concerning the administration of the British Foreign Service. 


Mary E. BrapsHAW 


Manual de Derecho Consular. By G. E. do Nascimento e Silva. Transla- 
tion from the Portuguese by Marta Casablanca. Rosario: Juan Perellé 
y Hnos, 1952. pp. 212. 

This book consists of the following chapters: Consular Law, Evolution 
of the Consular Institution, Right of Consulate, Juridical Condition of 
Consuls, Selection of Consuls and Diplomats, Consular Powers, Consular 
Privileges, Consular Ceremonial, Termination of Consular Functions. In 
the Appendix are included a chapter on Consular Marriage and one on 
Desertion of Seamen. 

Obviously the author’s aim has been a limited one, namely, a theoretical 
appraisal of the views of other writers in the field of consular law before 
him, concluding with his own estimate of which view is correct. He has 
tried, as he puts it, ‘‘to avoid the essentially practical aspect, in order to 
present a work within the basic fundamentals of international law.’’ Now 
and then he refers to the legislation of a few countries, principally Brazil. 
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In his discussion he has neglected to consider judicial opinion on the sub- 
ject-matter, of which there is a substantial volume, and which, as we all 
know, constitutes an important source of international law. 

On the question of the immunity of the consul from the civil and crimi- 
nal jurisdiction of the admitting state, he takes the view that the consul 
is entitled to such immunity, a view decidedly contrary to historical practice 
and legal opinion throughout the world, even in Brazil. The powers of the 
consular office are inadequately treated. Not a word is said on the subject 
of most-favored-nation treatment; and the author has only devoted two or 
three lines to such important topics as the right of consular intervention in 
the administration of the estates of deceased nationals, or matters of com- 
mercial maritime navigation. 

There are shortcomings in this book: in the method of treatment, in 
omissions, in theoretical emphasis; but with all these shortcomings, the 
author has pursued his subject-matter diligently, thoughtfully, and criti- 
cally, and has called to our attention the more recent legislation in Brazil 
and Argentina. 


Consular Manual. The Hague: Official Publication of the Ministry for 
Foreign Affairs, The Netherlands, 1951. Index. Loose-leaf. 


This Manual consists of 43 chapters dealing with all matters which may 
be of interest to a consular officer. The work, as the Preface states, ‘‘has 
been designed primarily to serve as a guide and a vademecum for the 
honorary consular officers.’’ It is, in the strictest sense, a practical out- 
line of the functions peculiar to the honorary consuls of The Netherlands. 
The chapters are concisely and clearly written. The laws, regulations and 
instructions issued by the Foreign Office form the basis of the Manual. 
Some of the chapters are quite comprehensive, and very well treated, par- 
ticularly the chapters on Shipping, Notarial Functions, and Nationality. 

This Manual represents one of the finest statements ever published on 
the scope of the functions of the honorary consul, and should be of con- 
siderable assistance to governments and writers on the subject in arriving 
at a better understanding of his functions and place in the consular 
hierarchy. 

J. IRIZARRY Y PUENTE 
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matica de Filosofia do Direito nos meados do Século XX (pp. 5-43), Josef L. Kunz; 
Novos rumos da Filosofia Juridica (pp. 44-51), Pinto Ferreira. 

REVISTA DE CreNcIAS JuR[pIcas ¥y SociaALes (Santa Fe, Argentina), 1952 (Vol. 14, 
Nos. 70-71). El 25 de Mayo de 1810 y las Interpretaciones Materialistas de la Historia 
(pp. 107-153), Enrique de Gandia; La declaracién de guerra y sus efectos (pp. 177- 
214), Geraldo Eulalio do Nascimento e Silva; Federalismo y Libertad (pp. 215-317), 
Luis Di Filippo; Valor de las bulas papales como titulo justificativo del dominio de las 
Indias (pp. 319-328), Humberto A. Mandelli. 

, 1952 (Vol. 14, Nos. 72-73). Los ortgenes de la democracia en América y en el 
Rio de le Plata (pp. 139-166), Luis Alberto Candioti; El espiritu de la guerra Hispano- 
americana (pp. 193-240), Enrique de Gandia. 

REVISTA DE LA FACULTAD DE DERECHO DE MEXICO, July-September, 1952 (Vol. 2, No. 
7). Homenaje a Kelsen en su Septuagesimo Aniversario (pp. 9-18), José L. Kunz. 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SorTiLe), October-December, 1952 (Vol. 30, No. 4). Le Code des Crimes contre la 
Paiz et la Sécurité de l’Humanité (pp. 337-354), Vespasien V. Pella; L’établissement 
de la paiz; travail de longue haleine (pp. 355-358), Trygve Lie; Quelques remarques 
sur le projet d’un Code Pénal International (pp. 359-366), Lazare Marcovitch; L’Ag- 
ression, ses critéres déterminatifs et sa définition (pp. 367-383), G. A. Pordea; Pratiquer 
honnétement la Sécurité collective (pp. 384-387), Mahmoud Fawzi Bey; Rester fidéle 
a la Charte des Nations Unies (Prix de la Paix) (pp. 388-391), Tingfu T. Tsiang. 

REVUE DE DroiT INTERNATIONAL POUR LE MOYEN ORIENT, November, 1952 (Vol. 2, 
No. 1). Le droit de recourir a la guerre d’aprés la doctrine et la pratique (pp. 1-35), 
8. Calogeropoulos Stratis; La compétence de l’Assemblée Générale de l’ONU (essai 
d’une distinction entre les pouvoirs de recommandation et les pouvoirs de décision de 
l’Assemblée (pp. 36-66), G. M. Razi; L’ Affaire de l’Angio-Iranian Oil Company devant 
la Cour Internationale de Justice (pp. 67-88), Chafik Malek, L’Affaire Tunisienne 
devant le Conseil de Sécurité (pp. 89-98), Chafik Malek. 

REvvuE DE Droir P&NAL ET DE CRIMINOLOGIE, January, 1953 (Vol. 33, No. 4). 
L’ordre hiérarchique en droit pénal international (pp. 283-330), Stefan Glaser. 

, February, 1953 (Vol. 33, No. 5). La Limitation du Droit de punir de |’Etat 
par les Droits de \’Homme (pp. 447-462), Jean Graven. 

REevvE pu Drorr PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
October-December, 1952 (Vol. 68, No. 4). Droit Public, Droit Privé (En marge d’un 
livre sur l’évolution du droit civil frangais du XIXe au XXe siecle (pp. 903-979), 
Charles Eisenmann; La Communauté Europeénne de Défense dans ses Relations avec 
l’ Alliance Atlantique et la ‘‘ Fédéralisation Fonctionnelle’’ du Continent (pp. 980-1007), 
Guy Héraud; De la Prétendue Inconstitutionnalité Interne des Traités (A propos du 
projet de Traité sur la ‘‘Communauté européenne de Défense’’) (pp. 1012-1028), 
Georges Scelle; Revue de Jurisprudence frangaise en matiére de Droit international 
public (pp. 1094-1114), Lue Muracciole. 

REVUE DE L’UNIVERSITE DE BRUXELLES, 1951-1952 (Vol. 4, No. 1). Le Plan Schuman 
et la Constitution belge (pp. 5-65), W. J. Ganshof Van Der Meersch. 

Revue HELLENIQUE DE Droir INTERNATIONAL, January-June, 1952 (Vol. 5, Nos. 1-2). 
Un précédent du Procés de Nuremberg tiré de l’histoire de la Gréce ancienne (pp. 1-16), 
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Georges 8. Maridakis; La bonne foi comme fondement du Droit International Public 
(pp. 17-21), A. Verdross-Drossberg; L’évolution récente de la théorie de l’immunité 
des Etats (pp. 22-41), Ch. Carabiber; The relation of the Law of Nations and the new 
Constitution of Germany (pp. 42-62), D. 8. Constantopoulos; Les Droits de l’Homme et 
leur protection internationale (pp. 63-82), B. Smyrniadis; La question de la double 
imposition et le probléme des juridictions internationales au Congrés de Zurich de 1’As- 
sociation Internationale de Droit Fiscal et Financier (Septembre 1951) (pp. 93-99), 
Ch. Carabiber. 

REVUE INTERNATIONALE D’HISTOIRE POLITIQUE ET CONSTITUTIONNELLE, July-Sep- 
tember, 1952 (No. 7). La Charte de Bonn: Son caractére en doctine constitutionnelle 
(pp. 157-170), R. Redslob; Les Etats-Unis et la Constitution suisse de 1848 (pp. 171- 
180), E. Chapuisat. 

La REVUE LIBERALE, January, 1953 (No. 1). Le Nouveau Libéralisme (pp. 1-12); 
La prochaine crise économique mondiale (pp. 13-66), Charles Mayer; La Sarre a 
l’Heure Européenne (pp. 67-85), Michel Salmon. 

SOVETSKOE GOSUDARSTVO I Pravo, October, 1952 (No. 10). Nekotorye osnovnye 
zgadachi sovetskoi nauki mezhdunarodnogo prava (Some basic tasks for Soviet research 
in international law) (pp. 34-44), F. I. Kozhevnikov; Reaktsionnye yuristy na sluzhbe 
amerikanskikh agressorov (Reactionary judges in the service of American aggressors) 
(pp. 85-90), L. A. Moezhoryan. 

Voxs BULLETIN, November-December, 1952 (No. 77). On the Thirtieth Anniversary 
of the Foundation of the U.S.S.R. (pp. 17-21), A. Askerov; The National Council of 
American-Soviet Friendship (pp. 92-94), Richard Morford. 

WASHINGTON UNIVERSITY LAW QUARTERLY, February, 1953 (Vol. 1953, No. 1). 
Is Notice of Copyright necessary in Works Published Abroad?—-A Query and a 
Quandary (pp. 55-88), Arthur 8. Katz. 

Yate Law JouRNAL, February, 1953 (Vol. 62, No. 3). Repatriation of Prisoners of 
War and the 1949 Geneva Convention (pp. 391-415), Jan P. Charmatz and Harold M. 
Wit. 

ZEITSCHRIFT FUR LUFTRECHT, 1953 (Vol. 2, No. 1). Art. 93 des Abkommens von 
Chicago und das Vélkerrecht (Zulassungszwang zu iiberstaatlichen Zweckverbanden) 
(pp. 1-20), Johannes Birmann; Rechtliche Probleme des Weltraumfluges (pp. 31-43), 
Alex Meyer. 


